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PRELIMINARY STATEMENT 

 During the early 2000’s, Appellant Rudy Kurniawan became renowned for 

his palate for fine wine.  He was accepted into a small elite circle of extraordinary 

wealthy men who tasted, drank, traded, collected, bartered, sold and most of all 

bragged about bottles of wine with prices more closely resembling those for 

automobiles than for something consumed in minutes and excreted in hours. 

 From 2003 through 2012, he purchased and sold millions of dollars worth of 

wine.  Many of the bottles that he bought and sold were subsequently determined 

to have been counterfeit.  In some instances, bottles even bore labels for wines that 

never existed.   

He had a unique talent for distinguishing subtle taste differences which were 

lost even on most connoisseurs, and just beyond identification for most others.  

More significantly and unfortunately as it turned out, he was able to recreate these 

exotic tastes by mixing together other very good but less valuable wines.    

On March 8, 2012, at 6:00 a.m., FBI agents, after at least a day’s prior 

surveillance, came to his Arcadia, California home with an arrest warrant.  He 

answered the door, stepped out onto the porch as requested, and was immediately 

arrested and handcuffed.  His mother, known to be the only other occupant of the 

house, soon came to the door, and as requested also came out to the porch.  Only 

then, after Mr. Kurniawan and his 4’ 8”, frail elderly mother, both fully compliant 

and surrounded by armed agents, were secured outside, did agents enter the 

unoccupied home and conduct an extensive search.  

During this search the agents examined large quantities of pre-printed wine 

labels, stickers, stamps, wax, and other accoutrements that could be utilized in the 

creation of authentic looking rare wine bottles, as well as spread sheets detailing 

wine purchases and sales. Much of this material was found in bags, drawers and 

cabinets and even a locked storage room far from the arrest area.   
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An affidavit was prepared later that day based upon what agents had seen 

during the warrantless search of the home and a search warrant was obtained. The 

seized materials played a significant role in the trial. 

Mr. Kurniawan was convicted by a jury on December 18, 2013, of two 

counts of fraud, the first for selling counterfeit wines from 2004 through 2012, and 

the second for providing false information to a financial institution in connection 

with a loan.  On August 7, 2014, he was sentenced to ten years imprisonment 

based almost exclusively on the conviction in Count One.   

Mr. Kurniawan timely appealed from the conviction and sentence. 

 

JURISDICTION 

 This is a direct appeal from a criminal conviction in the United States 

District Court for the Southern District of New York.  This Court has jurisdiction 

pursuant to 28 U.S.C. §1291. 

 

ISSUES PRESENTED 

1. The searches of Mr. Kurniawan’s home were improper, and the fruits 

of the searches should have been suppressed. 

2. The superseding indictment improperly combined, in a single count, 

many different distinct and individually complete crimes. 

3. The prices paid for the bottles of counterfeit wine greatly exaggerated 

the real financial impact on the purchasers.  The Court’s reliance upon this dollar 

value and the failure to follow a guided departure resulted in an overstated 

guideline and sentence. 
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STATEMENT OF THE CASE 

 On March 8, 2012, Appellant was arrested on the front porch of his 

residence after having stepped outside as directed by FBI agents.  A few minutes 

later his frail elderly mother also exited the home and was secured by the agents.  

The unoccupied home was then searched.  Following this warrantless search, 

where agents on two different occasions were alone in the home, a search warrant 

was sought and obtained based on what agents had seen during those two 

warrantless incursions into the home.  Mr. Kurniawan filed a motion to suppress 

which was argued on undisputed facts. (Joint Appendix (hereinafter “JA”) JA116 

and JA413)  It was denied.  (SA1)   

On May 9, 2012, Mr. Kurniawan was indicted on four counts of mail and 

wire fraud. (JA91-115)  (The Complaint included five counts.  JA41-JA80.)  The 

superseding indictment, almost a year later, reduced the counts to two.  (JA481-

500)   

 Count One alleges mail fraud in connection with sales of counterfeit wines 

through various auctions and private sales over a period of seven years.  The 

superseding indictment lists a private sale in May 2005, an auction in January 

2006, an auction in October 2006, an auction in 2008, a direct sale in September or 

November 2006, and an auction in 2012.  (JA485-490)  If brought as individually 

charged allegations of fraud all but two of these sales would have been time barred.  

 Although this is a case involving only a single individual, with no 

conspiracy allegation or charge, this single count impermissibly combined many 

different discrete, fully completed events which occurred over many years.  

Additionally, it even identifies, in general terms, many different mailings, almost 

all beyond the statute of limitations.  Appellant brought a motion to dismiss and a 

motion to strike for multiplicity and wrongful joinder, (Docket Entry (“DKT”) 59 

and 63) both of which were denied without a written opinion. (JA534-533) 
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 The matter was tried to a jury December 9 – 18, 2013.  Appellant was 

convicted on both counts.  (JA898) 

 The sentencing process was protracted with hearings and briefings relating 

both to the loss and the value attributed to the loss.  Appellant questioned whether, 

under the circumstances of this case, the dollar amount paid by millionaire and 

billionaire consumers for bottles of wine accurately measured the true impact on 

them as victims.  Appellant acknowledges that what he did was unlawful, but the 

amount of monetary loss alone, when the victim is a person of astronomical wealth 

who may spend large amounts on even simple things, can create an inflated 

measure of the impact of the crime.   

 Mr. Kurniawan requested a guided departure, or in the alternative, a variance 

- because the price paid for the wine over represented the actual impact.  The court 

never specifically ruled on this application but found the Guideline offense level to 

be 31 (based on a loss of approximately $29,000,000 to seven or eight victims) 

(JA1061), and sentenced Mr. Kurniawan to 120 months.  (SA16-17) 

 

STATEMENT OF FACTS 

Rudy Kurniawan was born of Chinese decent in Indonesia on October 18, 

1976.  Pre-Sentence Report (“PSR”) (Separately filed.)  He is a small man 5’ 8” 

tall and 165 lbs. (JA139) 

 He started to experience wine after coming to the United States and found 

that he enjoyed the taste, but more importantly that he had a talent to distinguish 

the tastes and unique, often subtle, differences.   He became a known prodigy as 

others began to note the sophistication of his palate.   

 
Kurniawan was a gifted taster, someone with not only a 
discerning palate but also a prodigious memory—a taste 
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library in his head. He could peg some wines “double-
blind,” deducing their identities without knowing in 
advance that they were even among the group being 
served. He was soon making a splash in auction rooms, 
spending an estimated $1 million a month [on fine 
wines]. Wallace, Benjamin, “Château Sucker”, New 
York Magazine, May 13, 2012.  

  

This launched him into the high end wine culture.  He was buying millions 

of dollars of wine each year.  Between 2004 and 2011 he spent over $40 Million 

purchasing wine. (JA906)   

 As he drew more attention, he became part of a small group who had 

sufficient discretionary income to purchase very high end phenomenally expensive 

wine.  This, however, came with the expectation that he would contribute wines to 

these events, and he did.  Rudy made what were reported to be some very good, 

even improbable, finds, and he was not reluctant to make what he had found 

available to his ‘friends,’ no matter the cost.  Bringing extraordinary wines brought 

acceptance and recognition.  (JA704-706 (Trial Transcript (TR) 687-94), JA774-

775 (TR868-71))1 

 The existence and extent of false bottles in the high end market was well 

recognized.  It was an unspoken truth that every cellar had large numbers of fake 

bottles.2   
                                                 

1 For ease of reference the trial transcript page number has been provided in 
addition to the Joint Appendix page number. 

2  JA711-712 (TR615-619), JA843 (TR1146-47), JA849-850 (TR1165-66), 
JA852 (TR1175) “Probably 80% of the wine from [the four main wineries in 
Burgundy] pre-1980 were fake.”  (JA711 (TR616))  “The amount of fake and 
counterfeit fine wine in the global market is still ‘huge’ according to Maureen 
Downey, a fine wine authentication excerpt.”  Schmitt, Patrick, “Fake Wine: ‘We 
are Scratching the Surface’”, The Drinks Business, November 12, 2013.  See also 
Hirsch, Jesse, “The Wine Detective:  Maureen Downey Reveals Forged Bottles”, 
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 And, when fraudulent bottles were identified the remedy was to put them 

back at auction to continue the game.  This ‘shell game’ was the subject of recent 

litigation involving William Koch and Eric Greenberg.  Greenberg discovered that 

his 60,000 bottle cellar was riddled with false wines.  In October 2005, Koch paid 

$3.5 Million for wines he bought from Zachy’s Auction House.  Fraudulent wines 

from that sale were later attributed to Greenberg.  In litigation brought by Koch it 

was revealed that many of the bottles sold to Koch had been previously identified 

as counterfeit by an expert hired by Greenberg.  Koch v. Greenberg, 14 F. Supp 3d 

247, 260 (S.D.N.Y. 2014).   

From Greenberg and the other collectors, Rudy learned that everybody 

expected counterfeits.  In fact, part of the contest was to see who could figure out 

what was real and what was not. The remedies if you got a bad bottle were to drink 

it and point out how it was wrong or put it up for auction so that it would pass to 

the next guy down the line. (JA848 (TR1041-1042))  “Rather than blowing the 

whistle on a counterfeiter, many duped buyers preferred to recoup their losses by 

reselling the phony wine to other unsuspecting buyers.”3  Every auction contained 

such bottles, and the identification – or speculation – as to the authenticity of wines 

purchased and consumed became the newest parlor game.  “Intriguingly, [Allen 

                                                                                                                                                             
SF Weekly, August 29, 2012.   Shaw, Lucy, “China Flooded with Counterfeit Fine 
Wine, The Drinks Business, August 11, 2011.”   

3  Collins, Dan, “Ín Vino Veritas? Inside the Bogus World of Wine”, 
Huffington Post, August 7, 2012.  In December of 2010 a magnum of DRC La 
Tache 1962 was sold by Christie’s.  The customer later returned the bottle as fake.  
An identical bottle including the same bottle number on the label was then listed in 
the Christie’s catalogue for auction in 2013. It was only pulled from auction when 
several well known individuals complained about its authenticity.  Hellman, Peter, 
“Christie’s Pulls Burgundy from Auction After Authenticity Questioned,” Wine 
Spectator, May 29, 2013.   
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Meadows] also thinks that claiming fraud has become fashionable in certain wine 

circles – a mark of connoisseurship.”4  Searching for counterfeits became a game. 

 It was challenging, exciting, compelling and fun – and not a little addictive.  

More to the point, it was what the mega-rich in-crowd secretly seemed to want – 

and only those in the know, knew.5  

 Rudy was buying and selling at a rapid pace.  He became friends with John 

Kapon at Acker Merrill and Condit (“Acker”), a New York auction house.  Kapon 

pressured Rudy to find and sell rare wines.  He arranged two very large auctions in 

2006. (JA591 (TR 139-40))  The bulk of wines sold by Rudy were through these 

auctions.  (JA 613 (TR 229), JA 616-617 (TR 241-243))  Rudy also sold through 

private sales, many arranged by Kapon.  (JA612 (TR222-224)   

The mail fraud count (Count One) lists a May, 2005, private sale (arranged 

through Kapon), a January, 2006, auction, an October, 2006, auction, an April, 

2008, auction (all three were at Acker), and a February, 2012, auction in London 

(not Acker).  It also lists a direct sale in September or November of 2006. (JA 485-

490)  No specific act of mailing is identified for any of these sales.  Instead it 

alleges mailings and or shipments of “(i) catalogues for auctions containing 

descriptions of counterfeit wines to and from New York, New York, (ii) empty 

                                                 
4  Steinberger, Mike, “Excuse Me Waiter, There’s Fake Wine in My Glass”, 

Slate.com, September 12, 2007.  Meadows is a well known wine critique.  (JA730 
(TR691-92)) 

5 An individual who participated in a Rudy wine dinner is cited as saying: 
“’There’s something romantic about drinking the best wines on earth,’ he muses. 
‘Even if the wine wasn’t what it said on the label, I still had a great time.’”  Hirsch, 
Jesse, “The Wine Detective:  Maureen Downey Reveals Forged Bottles”, SF 
Weekly, August 29, 2012.   
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bottles of rare and expensive wines from New York, New York to Arcadia, 

California, and (iii) counterfeit wines from Arcadia California to Mamaroneck, 

New York.”  (JA491)  

 Rudy’s ability to sell diminished after the April 2008 auction.  A major 

component of this auction was bottles of wine from Domain Ponsot. (JA591 

(TR141), JA694-695 (TR549-551)  The bulk of the bottles provided by Rudy were 

pulled before the auction when it was revealed many were counterfeit.  Some even 

represented vintages and sources that could not have existed. (JA694 (TR547-548))  

Evidence seized from Mr. Kurniawan’s home matched the labels on many of these 

counterfeit bottles including non-existent vintages.  (JA821 (TR1052-54), JA822-

823 (TR1058-59), JA823-824 (TR1061-64))  Ponsot pressed Rudy for the source 

of these wines, but Rudy was never able to provide a satisfactory explanation.  

(JA697-699 (TR559-567)) 

 After the 2008 auction debacle, Rudy sold only limited amounts of wine.  

Rudy still had friends and supporters, but most people did not want to deal with 

him.  During this period he engaged in some private sales.  (JA769 (TR845)) 

 In 2011 he consigned a number of wines for auction in London.  (JA762 

(TR819)) 

On March 5, 2012, the Government filed a Complaint. (JA41-90)  The 

Government did not at that time attempt to establish probable cause for a search 

warrant; no search warrant was requested or issued.  

Two days later, on March 7, 2012, agents prepared for the arrest. Posing as a 

neighbor who had lost his pet, an agent knocked on Mr. Kurniawan’s front door.  

(JA169) Rudy answered the door alone (Id.), verifying the agents’ information 

about Rudy and his home. 

Agents developed an Operations Plan (“Plan”) for the arrest. The Plan noted 

that Mr. Kurniawan’s only criminal history was a five-year-old alcohol-related 
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traffic offense. (JA139.) The Plan indicated that Mr. Kurniawan “resides with his 

mother who is elderly and is in bad health.” (JA138) The Plan provided the 

following instructions: “6:00 AM, the arrest team will set up and will knock and 

announce.  Agents will make entry at the residence,” and, after entry, Mr. 

Kurniawan “will be located, searched and arrested.” (JA141.) The warrant did not 

provide for a no-knock entry.  The plan discussed the possibility of an application 

for a search warrant if evidence was located during the arrest.  Significantly, it did 

not purport to set forth probable cause to justify such a search.  Id. 

The next day, on March 8, during the early morning hours, twelve agents 

arrived at Mr. Kurniawan’s home. (JA173) “Kurniawan answered the front door to 

the subject residence and was taken into custody.” (JA173)   

Mr. Kurniawan and his mother, Lenywati Tan, the only people in the home, 

heard a loud pounding on the front door at approximately 6:00 a.m. (JA119, 

JA248.)  Although loud, the door was not broken down and agents did not enter the 

home at this time. 

Mr. Kurniawan opened the front door. He saw six to eight of the agents. 

They ordered him to step outside. As he followed their order agents took hold of 

him and pulled him away from his front entry to the side near a wall that abuts the 

property line, approximately ten to fifteen feet from the front door. They put his 

hands behind his back, patted him down, and handcuffed him. (JA119) 

Once he was handcuffed, he was asked if there was anyone else inside. He 

responded (truthfully) that his mother was inside. They asked whether he had any 

weapons in the home, and he responded (truthfully) that he did not.  While this was 

happening, and with everyone still outside, his mother came downstairs. She was 

ordered to step outside. She complied. (JA119, JA249.)  Everyone the agents 

expected to have been in the home was now outside.  There was no information 

indicating the presence of any other person. 
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The Plan lists the twelve agents and their assignments.  Even though this 

was an arrest warrant, eight of the twelve were assigned to “search”.  Two of these 

Agent Rivas and Wynne were also assigned “S Warrant”.  (JA140) 

The front door of the home was open and law enforcement could see into the 

entry way.  According to the Government’s application for search warrant filed 

later that day, “[f]rom just inside the threshold of [the home], [SA Farache] saw 

wine bottles and wooden crate containing wine bottles.” (JA173)  From “a few 

steps further into [the home]—which were taken as a part of the arrest team’s 

efforts to make sure that the premises were secure—I and other agents were able to 

see boxes on the floor that contained wine bottles. Also within view from a few 

steps inside the door were approximately a half-dozen cases of wine and the corner 

of a large wine refrigerator.” (JA173)  Nothing seen in the entryway was 

contraband.  That Mr. Kurniawan’s home contained wine and a wine refrigerator 

was unremarkable for a well known wine collector and reseller and not any 

indication of illegal conduct. 

Once inside, the agents conducted a search of his entire home. (JA120-121, 

JA250-251) One of the rooms, labeled “I -- Storage” on the Government’s diagram 

of the home (JA134-135) and as “Wine Storage” on the architectural drawing 

(JA126-128), was locked.  (JA120)  That room is approximately 50 walking feet 

from the front door outside of which Mr. Kurniawan was arrested. (JA126-128) To 

reach that room, agents had to walk through the front entry way through the foyer, 

make a left turn, proceed down a corridor, pass the staircase leading to the second 

floor and the wine refrigerator, make another left turn, and proceed down yet 

another corridor. (Id.)  

On their initial entry, agents were inside for 10 to 15 minutes. With some 

agents still inside, an agent came back outside and asked for the key to the locked 

room.  The key was produced from Mr. Kurniawan’s pant pocket.  Agents took the 
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key and reentered the home. The agents were then in the home for another 10 to 15 

minutes. (JA120, JA249-250)  Agents were in the home alone for a period of from 

20-30 minutes. 

Using the key retrieved from Mr. Kurniawan, agents unlocked the door to 

the locked room and looked inside.  (JA120, JA174)  The room is small but the 

interior is unobstructed. (JA121)  It would have been immediately apparent if there 

was anybody inside.  A glance through the open door was all they needed to assure 

their safety. (JA126-128) Nevertheless, during their cursory inspection for 

dangerous people inside this small room, the agents claimed to have observed all 

of the following: 

 
[B]ags containing wine labels, bags of wine corks, a 
mechanical device used to insert corks into bottles, foil 
capsules used to cover corks, wax used to seal corks, 
rubber stamps used to stamp the year of a wine vintage, 
empty bottles of wine (including large format bottles), 
wooden wine crates, bottles submerged in water to aid in 
removing the labels, computer equipment (including 
printers), and a stack of pre-printed wine labels printed 
on high quality paper. (JA174) 
  

While ostensibly looking for a human threat, agents stopped to observe the 

content of bags, writing on small rubber stamps and the quality of paper used to 

print certain labels. (Id.) They also scrutinized spreadsheets closely enough to 

observe that they “detail[ed] wine purchases and sales,” and “list[ed] numerous 

bottles of wine that had been returned, or rejected, by a New York auction house 

based on various defects, such as photocopied labels.” (Id.) The search lasted 20-

30 minutes and was undertaken by several agents.  (JA120-121; JA249-250) 

After this search, Mr. Kurniawan was taken back into his home. (JA120; 

JA250) While some of the agents sat at his dining room table, Mr. Kurniawan was 
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made to stand, handcuffed. (JA120, JA250.)  Eventually, he was allowed to sit and 

have a monitored discussion with his mother about the agents’ request that he 

cooperate. After this conversation he invoked his right to counsel.  (JA120)  The 

agents were in the Kurniawan home for over an hour from the arrest until he was 

transported.6 (JA120-121, JA251, JA189-191, JA245-246) 

Relying on the information gathered from the warrantless search following 

the arrest, the Government sought a search warrant for Mr. Kurniawan’s home. 

(JA165)  The information in the affidavit purportedly providing probable cause for 

a search was acquired during the warrantless search of the home after the arrest.  

(JA165, JA173-174) 

Mr. Kurniawan moved to suppress the search.  There was no evidentiary 

hearing.  The motion was submitted on “uncontested facts”. (JA413) 

 The trial court denied the motion.  (SA1-15) A substantial amount of the 

evidence introduced at trial came from the search. (JA502) This includes, but is not 

limited to, printed labels, stickers, corks, wax and related materials that would be 

found on rare and expensive bottles of wine; printing proofs and materials for the 

creation of such labels and stickers; formulas for the reproduction of tastes 

emulating rare wine; and even some completed bottles of wine.  (JA983-989)     

 Following conviction, Appellant moved for a guided departure pursuant to 

U.S.S.G. §2B1.1 Application Note 20(c) because the impact of the crime on 

individual victims was overrepresented by the prices paid for the counterfeit wine.  

(JA1048) Although the Court discussed Appellant’s motion at sentencing, it never 

specifically ruled on the motion.  The Court computed the guidelines and 

                                                 
6 Mr. Kurniawan was “located” at 6:05 a.m.  He was transported at 7:15 a.m. 

(JA 246)   
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sentenced within the computed guideline utilizing the full dollar amount. (JA1065) 

 

STANDARD OF REVIEW 

 “[The] standard of review for evaluating the district court’s ruling on a 

suppression motion is . . . de novo as to questions of law.” United States v. Getto, 

729 F.3d 221, 227 (2d Cir. 2013).  In that the matter was submitted on undisputed 

facts the standard of review is de novo. 

The Court of Appeals reviews the propriety of joinder de novo.  “[T]he 

propriety of Rule 8 joinder is subject to full appellate review, and where joinder 

should not have been permitted, a conviction must be reversed, unless failure to 

sever was harmless error.” United States v. Shellef, 507 F.3d 82, 96 (2d Cir. 2007) 

(Citation removed) “[T]he legal question of duplicity requires a plenary standard of 

review.”  Grady v. Artuz, 931 F. Supp. 1048, 1068 (S.D.N.Y. 1996) 

“[T]he interpretation of a sentencing guideline is a question of law, subject 

to de novo review [Citation], [however] a sentencing judge’s finding of fact may 

not be disturbed unless clearly erroneous [Citation].”  United States v. Vasquez, 

389 F.3d 65, 68 (2d Cir. 2004) “The application of a sentencing guideline to facts 

is a classic illustration of the so-called mixed question of fact and law, or more 

precisely an instance of the general task of applying a rule of law to facts.” Id. at 

75.   

SUMMARY OF ARGUMENT 

I. Defendant was arrested outside his home.  The only other person in the 

home was also outside and controlled by the agents.  Then, the agents 

conducted a 20-30 minute warrantless search of the empty home.  This 

search was not necessary, went beyond any reasonable protective sweep, 

and in any event expanded into a general search.  The warrant based upon 

this improper search and the fruits of the search should have been 
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suppressed. The evidence seized from the home was a substantial part of 

the government’s case as to Count One.   

 

II. The mail fraud charge (Count One) lists six different auctions and/or 

private sales of wine in a single count with no conspiracy allegation.  

Four of these six occurred outside the statute of limitations.  Each was a 

discrete, separately identifiable completed event. Although the 

indictment does not identify any specific mailing, it does set forth three 

categories of use of the mails and/or other instrumentalities of commerce 

in furtherance of the alleged illegal scheme: 1) catalogues for the auctions 

sent to different addresses (which would have had to be sent before the 

actual auctions); 2) empty bottles to California (to be refilled with 

counterfeit wine that could be sold at the auction); and 3) counterfeit 

wines to New York (to be sold at the auction). These categories of 

mailing/shipping by their descriptions must have been linked to 

individual sales or transactions and of necessity must have been 

completed prior to the completion of the related auction or sale.  Each of 

these transactions and its related mailing(s) should have been separately 

charged.  Four of the six listed sales/auctions were clearly outside the 

statute of limitations if charged as individual acts. Joining these multiple 

autonomous and completed transactions - each of which should have 

been charged separately - into a single count, severely prejudiced the 

Defendant. 

 

III. The Trial Court failed to properly consider the guided departure provided 

by U.S.S.G.  2B1.1 Application Note 20(C) in that the Court did not take 

into consideration the relative impact of the huge prices paid for bottles 
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of wine and thus reduce the guidelines because the dollar amount 

overstated the seriousness of the crime. 
 

 
ARGUMENT 

I. THE SEARCHES OF MR. KURNIAWAN’S HOME WERE 
IMPROPER.   

 

A. The Warrantless Search of Mr. Kurniawan’s Home Following His 
Arrest Violated the Fourth Amendment 

 

1. The Home is Afforded a High Degree of Protection 

The Fourth Amendment provides that “[t]he right of the people to be 

secure in their persons, houses, papers, and effects, against unreasonable searches 

and seizures, shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and particularly describing the 

place to be searched, and the person or things to be seized.” U.S. Const. am. 4. 

An individual has the right to challenge a search and seizure as unreasonable 

where, as here, he has a reasonable subjective expectation of privacy in the area 

searched.  Smith v. Maryland, 442 U.S.735, 740 (1979) (citing Katz v. United 

States, 389 U.S. 347, 361 (1967)). The “Fourth Amendment has drawn a firm 

line at the entrance to the house.” Payton v. New York, 445 U.S. 573, 590 (1980).   

The Supreme Court has held that “[w]ith few exceptions, the question 

whether a warrantless search of a home is reasonable and hence constitutional 

must be answered no.” Kyllo v. United States, 533 U.S. 27, 31 (2001). “It is a 

‘basic principle of Fourth Amendment law that searches and seizures inside a 

home without a warrant are presumptively unreasonable.’” Brigham City v. 

Stuart, 547 U.S. 398, 403 (2006) (quoting Groh v. Ramirez, 540 U.S. 551, 559 
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(2004)). The Ninth Circuit has held that the “government bears a heavy burden of 

demonstrating that exceptional circumstances justified departure from the 

warrant requirement.  The burden [could not] be satisfied by speculation about 

what may or might have happened.” United States v. Howard, 828 F.2d 552, 555 

(9th Cir. 1987) (emphasis added) (quoting Licata, 761 F.2d 537, 543 (9th Cir. 

1985)).  There are only certain recognized exceptions.  Groh, 540 U.S. at 559; 

Katz v. United States, 389 U.S. 347, 357 (1967).  

The agents entered and searched Mr. Kurniawan’s home without a search 

warrant. The Government bears the heavy burden of justifying the 

constitutionality of the agents’ conduct. United States v. Barone, 721 F. Supp. 

2d 261, 269 n.16 (S.D.N.Y. 2010) (citing 27 James Wm. Moore, MOORE’S 

FEDERAL PRACTICE § 641.193[2] (3d ed.)).  It cannot meet this burden on 

the facts of this case. 

2. The Government’s Post Arrest Search Was Not a Lawful 
“Protective Sweep” 

The Government attempts to justify its warrantless search under the limited 

exception for “protective sweeps.” (JA173-174.) In Maryland v. Buie, 494 U.S. 

325 (1990), the Supreme Court held that the “interest of the [arresting] officers in 

taking steps to assure themselves that the house in which a suspect is being, or has 

just been, arrested is not harboring other persons who are dangerous and who 

could unexpectedly launch an attack” is great.  The Court posited two appropriate 

circumstances for warrantless searches immediately following an in-home arrest.  

Id. at 333-34. 

First, the officers’ interest in their own safety justifies a search “incident to 

the arrest . . . as a precautionary matter and without probable cause or reasonable 

suspicion . . . [of] closets and other spaces immediately adjoining the place of 
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arrest from which an attack could be immediately launched.” Id. at 334 (emphasis 

added). 

Second, a protective sweep beyond “immediately adjoining” areas when 

there are “articulable facts which, taken together with the rational inferences from 

those facts, would warrant a reasonably prudent officer in believing that the area 

to be swept harbor[ed] an individual posing a danger to those on the arrest scene.” 

Id. 

The agents’ search was inconsistent with both the letter and spirit of the 

Buie exceptions, and violated the Fourth Amendment. 

(a) The Arrest Was Not “Inside” the Home 

As a threshold matter, Buie authorizes a warrantless search without 

suspicion or consent only when law enforcement officers make an “in-home 

arrest.” Buie, 494 U.S. at 333-36. The Supreme Court justified the “protective 

sweep” exception to the warrant requirement by reasoning that officers must be 

able to protect themselves when they perform an “in-home arrest.”  Id. at 333-34 

and n.1. When an arrest takes place outside of a home—as it did in this case—law 

enforcement agents are not forced into the “confined setting of an unknown 

configuration” that Buie considered. Id. at 333. When the arrest takes place outside 

the home, the agents and arrestee are outside, just as in any “on-the-street or 

roadside investigatory encounter.” Id. 

Mr. Kurniawan was not arrested inside his home. (JA119) He was outside, 

ten to fifteen feet from the threshold.  (JA169) Indeed, “[a] number of courts have 

categorized this very sort of doorstep, front porch, doorway, or threshold arrest as 

an outside— not inside—arrest under the Buie analysis and have thus required that 

the protective sweep be justified by an officer’s reasonable belief in the presence of 

a dangerous third party.” United States v. Archibald, 589 F.3d 289, 297 (6th Cir. 

2009); see also United States v. Kinney, 638 F.2d 941, 943, 944 n.2 (6th Cir. 1981) 
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(An officer grabbed the defendant’s arm after he opened the front door, pulled him 

out of the apartment onto the porch and handcuffed him on the porch.  The record 

“uncontrovertably demonstrate[d] that the arrest was accomplished on the porch 

outside of the dwelling”.)  Even an arrest in the doorway of the apartment must be 

analyzed under second Buie test. (“[A]n arrest made in the doorway of an 

apartment is ‘just outside the home’”.)  United States v. McLemore, No. 05-CR-

266, 2006 WL 572353, at *8 (E.D. Wis. Mar. 7, 2006).  

Moreover, as the cases implicitly recognize, it is not the arrestee’s location 

at the time of the arrest that matters; it is the location of the agents: Buie allows 

for a protective sweep when officers are inside the home, because being inside an 

arrestee’s home “puts the officer at the disadvantage of being on his adversary’s 

‘turf,’” 449 U.S. at 333 (emphasis added), where the agent has more to fear than 

in an “on-the-street-encounter [ ].”  Id. at 334 n.2.  Here, agents had no need to 

enter Mr. Kurniawan’s home after he was quietly arrested “without incident” 

outside; and in fact, they did not enter the home until after Mr. Kurniawan and 

his mother, known to be the only other occupant of the home, had both left the 

home and were outside and under agents’ control. (JA189-191, JA120)  As the 

agents already had reason to know, when they entered the house, it was empty. 

 
(b) The Agents Searched Areas that Were Not Immediately 

Adjoining the Location of the Arrest 

Even assuming, arguendo, that this was an “in-home” arrest, Buie allows 

only two types of “protective sweeps:” first, based solely on geography—areas 

“immediately adjoining” the site of the arrest from which an attack could be 

immediately launched; and second, based on geography plus specific 

information—areas beyond the immediate area of the arrest, but only if, the 

agents can articulate facts that would warrant a reasonably prudent agent to 

believe that the area to be swept harbors an individual posing a danger to those on 
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the scene. Buie, 494 U.S. at 333-34, 337. The upstairs rooms, kitchen area, and 

specifically the locked storage room were not, by any reasonable definition, 

“immediately adjoining” the porch where Mr. Kurniawan was arrested.7 Courts 

have strictly construed Buie’s “immediately adjoining” provision. Additionally, 

by extending the scope of the protective sweep further into a home, the agents run 

the risk of exposing themselves to even more potential danger. See id. at 338 

(Stevens, J., concurring) (questioning officer’s decision to expose himself to 

greater risk by entering the basement rather than just looking in open basement 

door, confirming that no one was on the steps, and then shutting and guarding the 

door).  

Therefore, courts have only allowed protective sweeps of “adjacent” rooms 

and spaces as well as rooms and spaces that are very spatially close. United States 

v. Thomas, 429 F.3d 282, 287 (D.C. Cir. 2005) (bedroom off of hallway in small 

apartment, 15 feet from where arrest occurred); United States v. Charles, 469 F.3d 

402, 405-06 (5th Cir. 2006) (arrest occurred “just at the entrance to the open 

storage unit, which measured approximately 10 feet wide and 25 feet deep”).  In 

Thomas, the D.C. Circuit noted that, in a small apartment, “every room swept 

could be immediately accessed from the hallway [where the defendant was 

arrested]. Because the entrance to the bedroom was a straight shot down the 

hallway from the spot where Thomas was arrested, the bedroom was a place 

immediately adjoining the place of arrest from which an attack could be 

immediately launched.” Thomas, 429 F.3d at 287 (internal quotation marks 

omitted and emphasis added). Courts have found that upstairs or remote rooms 

inside the house are not “immediately adjoining.” Archibald, 589 F.3d at 298 

(downstairs kitchen and upstairs bedroom not “immediately adjoining”); United 

                                                 
7  See the architect diagram of the house.  JA126-128. 
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States v. Rudaj, 390 F. Supp. 2d 395, 400 (S.D.N.Y. 2005) (bedroom not 

“immediately adjoining”.) 

The agents’ search encompassed the entire house and lasted for at least 

20 minutes.  It went well beyond locations “immediately adjoining” the place of 

arrest – which was 10 to 15 feet outside the entrance to the house – even  

including a small locked storage room approximately 50 walking feet from the 

front door, and even farther from the outside location where Mr. Kurniawan and 

his mother were safely secured by the agents prior to the initiation of the 

ostensible “protective sweep.”    

This is hardly the “15 feet” and “straight shot” described in Thomas. To 

reach the storage room from the front door, one had to walk through the foyer 

and entryway area, make a left down another corridor, pass the stairs, a wine 

refrigerator, and a closet, and then make another left turn and proceed down yet 

another corridor. (JA126-128) The wine storage room (designated “wine 

storage” on the diagram) is not even visible from the front entry area or any 

area adjoining the place of arrest. (JA126) 

 
(c) The Agents Had No Specific or Articulable Facts to 

Reasonably Fear for Their Safety Sufficient to Support a 
Protective Sweep of Areas Beyond Those Immediately 
Adjoining the Place of Arrest 

 

In order to justify a protective sweep beyond the area “immediately 

adjoining” the place of arrest, the agents must have a reasonable suspicion of 

danger.  Buie, 494 U.S. at 335-36. “For an officer to harbor a reasonable 

suspicion of danger, there must be ‘articulable facts which, taken together with 

the rational inferences from those facts, would warrant a reasonably prudent 

officer in believing that the area to be swept harbors an individual posing a 
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danger to those on the arrest scene.’” United States v. Paopao, 469 F.3d 760, 766 

(9th Cir. 2006) (quoting Buie, 494 U.S. at 334); see also United States v. Gandia, 

424 F.3d 225, 264 (2d Cir. 2005) (requiring a basis in the “record from which a 

reasonable . . . officer could have inferred that there was a specific danger of 

unknown third-parties hiding in [the arrestee’s residence].”) 

Nothing in the record supports any reasonable suspicion or inference of 

danger. Mr. Kurniawan promptly and peacefully answered the agents’ summons 

to open the door and physically submitted to the arrest without incident.  It was 

6:05 a.m. (JA246) The agents knew that Mr. Kurniawan had been charged only 

with white-collar financial fraud offenses. He had no co-defendants or unindicted 

co-conspirators. He had no prior criminal record apart from a 2008 alcohol-

related traffic offense.  There was no reference in the Complaint or in the Plan of 

any involvement with drug trafficking, weapons, or violence.  (JA 138-139)   It 

was an early morning hour in Arcadia, California—an affluent, peaceful, Los 

Angeles community.   The agents knew that he resided alone with his elderly 

mother who was ill (JA138) and that both cars outside were registered to Mr. 

Kurniawan. (JA138-139) Mr. Kurniawan had (truthfully) told the agents there 

was nobody else inside.  (JA119)  Indeed, the agents’ Plan, which analyzed and 

planned for any contingency the arresting agents might face, did not even include 

the possibility of any threat or dangerous person present at the home. 

Interestingly, however, the plan did anticipate a search.  The Plan includes 

agent assignments, and designates the duties of eight of the twelve agents as 

including “search”.  (JA140)  Since the agents had no search warrant prior to the 

arrest, one must assume that they either planned to obtain consent to search8 or to 
                                                 

8 After the arrest and the warrantless search, Mr. Kurniawan was taken back 
into the house.  Agents attempted to obtain Mr. Kurniawan’s cooperation and 
consent.  He refused and invoked his right to counsel.  (JA190 and JA246) 
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conduct a warrantless search, the fruits of either of which would then provide 

probable cause to allow them to obtain a search warrant – the exact scenario that 

they employed. 

The instant case is unlike those where officers reasonably feared for their 

safety, or where there was reliable information regarding specific threats likely to 

have been present at the scene of the arrest.  In United States v. Paopao, 469 F.3d 

760 (9th Cir. 2006), for example, the Ninth Circuit upheld a search of an entire 

apartment — substantially beyond the “immediately adjoining” areas — after 

officers arrested a man in the hallway just outside his home. The agents had a 

reasonable suspicion of danger because they had “received a tip that the two 

perpetrators from the previous . . . robberies were in the [area to be swept].”  Id. at 

766.  Further, “the tip itself was reasonably detailed; it identified the nationality of 

the men, identified that they were under suspicion by the police, identified the 

name and general location of the [place to be swept] and stated that the men were 

still in the [the place to be swept].” Id. at 767. Here, there was no indication of 

any threat of any kind; in fact, the Government’s information indicated that 

neither of the only two residents of the home posed any threat. 

The law in this Court is similar.  Reasonable suspicion of other dangerous 

people in the home sufficient to justify an intrusive protective sweep cannot even 

be based merely on the fact that the defendant “was a drug courier, [and 

officer’s] experience that drug couriers often meet up with their contacts, and 

their awareness that drug traffickers are frequently armed and dangerous.”  

“[S]uch generalizations, without more, are insufficient to justify a protective 

sweep.”  United States v. Moran-Vargas, 376 F.3d 112, 116 (2d Cir. 2004).   

Missing from the calculation was a reasonable belief that “(1) anyone other than 

[the defendant] was present inside the motel room, or (2) that anyone so 

concealed posed a danger to their safety.” Id.  
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Following this line, “mere lack of information as to the presence of other 

persons on the scene cannot amount to reasonable suspicion.  Indeed, when there 

is ‘nothing in the record from which a reasonable . . . officer could have inferred 

that there was a specific danger of unknown third parties hiding in [the arrestee’s 

residence],’ a protective sweep of the home will be deemed unlawful.”  Barone, 

721 F. Supp. 2d at 272 (quoting Gandia, 424 F.3d at 264).  Even facts suggesting 

that it may be dark or that the agents cannot see around a corner or other physical 

object does not lessen the agents’ burden to have specific knowledge of danger. 

Archibald, 589 F.3d at 299-300 (law enforcement’s “burden is not reduced 

because the officers were unable to view the entire residence or because they felt 

‘particularly vulnerable’ based solely on their location.”); United States v. Ford, 

56 F.3d 265, 269 n.6 (D.C. Cir. 1995) (noting that “[p]oor lighting . . . [has] 

nothing to do with a belief that the area harbors an individual posing a danger to 

those on the arrest scene.” (Internal quotation marks omitted)). 

Cases supporting reasonable suspicion of danger are in stark contrast.  

United States v. Winston, 444 F.3d 115, 119-20 (1st Cir. 2006) (protective sweep 

of basement upheld because it could have contained a dangerous person where 

suspect had purchased weapons, and had “numerous cohorts”); United States v. 

Murphy, 516 F.3d 1117, 1120-21 (9th Cir. 2008) (renter of storage unit (which 

was searched) was subject of active arrest warrant and was unaccounted for at 

time of arrest); Oguns, 921 F.2d 442, 446 (2d Cir. 1990) (both defendant and his 

roommate were implicated, and the roommate was not immediately visible, but 

door to the house was open); Wilson v. Morgan, 477 F.3d 326, 339 (6th Cir. 2007) 

(officers had reasonable suspicion of the presence of one other person and a 

firearm inside the home); United States v. Barker, 27 F.3d 1287, 1291 (7th Cir. 

1994) (law enforcement had previously seen weapons and other individuals inside 

the home); Cavely, 318 F.3d at 995-97 (officers reasonably suspected the presence 
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of explosive chemicals and firearms); United States v. Bervaldi, 226 F.3d 1256, 

1268 (11th Cir. 2000) (officers observed a cocked pistol in the dwelling and 

reasonably believed a third party was inside);  and United States v. Mata, 517 

F.3d 279, 286-87 (5th Cir. 2008) (officers believed building contained contraband 

and saw four individuals run when police entered). 

Here, there were no suspected cohorts—charged or otherwise—and no 

mention in the Plan or Complaint of any confederates. (JA138-139.)  Mr. 

Kurniawan had responsibly submitted to the agents’ authority and was outside, 

fully under the agents’ control. The alleged offenses, wire and mail fraud, are not 

inherently dangerous or associated with violence.9   There was no basis to believe 

that Mr. Kurniawan had any weapons or that there were any in the home. (JA138-

139)  Mr. Kurniawan was arrested on his porch outside the house “without 

incident” or any attempt to retreat or resist. (JA169, 173-174, 189-191, 245-246.)  

His mother, known to be the only other person in the home, was not thought to be 

dangerous; rather, she is, as known by agents, a small, infirm elderly woman. 

(JA138.)  And, in any event, she was already outside and in the agents’ control 

before they entered the home. (JA120, JA249-250.) The agents neither heard nor 

saw anything that gave rise to a reasonable belief that anyone else was in the 

home, let alone anyone dangerous. (JA169, 173-174, 189-191, 245-246) 

 
(d) The Agents Exceeded the Cursory Inspection 

Limitation 

Even if justified, a “protective sweep” may not escalate into “‘a full search 

of the premises;’ it must remain limited in both space and time: It ‘may extend 

                                                 
9  Even when the location itself, such as a drug house, is categorically 

dangerous, a protective sweep is not automatically justified.  United States v. 
Hauk, 412 F.3d 1179, 1187 (10th Cir. 2005).   
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only to a cursory inspection of those spaces where a person may be found’ and 

may last ‘no longer than is necessary to dispel the reasonable suspicion of a 

danger and in any event no longer than it takes to complete the arrest and depart 

the premises.’” Barone, 721 F. Supp. 2d at 272 (quoting Buie, 494 U.S. at 335) 

(emphasis in original). 

A “protective sweep” is not a license to search every nook and cranny of a 

house, but rather is subject to two significant limitations: It “extend[s] only to a 

cursory inspection of those spaces where a person may be found” and lasts “no 

longer than it takes to complete the arrest and depart the premises.”  Buie at 335-

36. 

 The agents’ search of Mr. Kurniawan’s home, even if somehow justified 

as a “protective sweep,” went well beyond what was necessary to protect 

themselves.   

First, the sweep lasted between 20 and 30 minutes, much longer than 

reasonably necessary to confirm the lack of any danger.  Agents left the house, 

obtained the key to the locked room, and then returned with no reasonable belief 

the room contained a dangerous person. This was not a protective sweep that 

lasted a few minutes. See, e.g., Gandia, 424 F.3d at 259 (about a minute and a 

half); United States v. Isiofia, 370 F.3d 226, 229 (2d Cir. 2004) (two minutes); 

Oguns, 921 F.2d at 445 (two minutes); Vasquez, 638 F.2d at 532 (two minutes). 

Second, as is apparent from the agents’ narrative of their activity in the 

locked room (described in the affidavit in support of search warrant (JA174)) the 

agents were not merely looking for dangerous people hiding in the home; they 

were reading spreadsheets, examining rubber stamps and even the quality of the 

paper used to print labels, i.e. they were searching the house in the manner of a 

search warrant execution.  Even if the agents were concerned that an unknown 

dangerous person may have been lying in wait in the locked room, once the 
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agents opened the door, took one step inside, and visually scanned the room and 

its small alcove, any arguable justification for their presence ended.  A quick, 

visual inspection would have revealed that there was nobody in the room.10  Their 

sweep of this area should have been over.  

Third, after cursorily “sweeping” the home for more than 20 minutes, the 

agents brought Mr. Kurniawan back inside the home. During this time, agents 

continued to walk around inside the home and take stock of and examine its 

contents, in plain violation of Mr. Kurniawan’s constitutional rights: 

 
Once police eliminate the dangers that justify a security sweep, . . 
. they must, barring other exigencies, leave the residence. Were 
this not the rule, searches begun as minor intrusions on domestic 
privacy would expand beyond their legitimate purposes. This 
concern is particularly germane to government-citizen encounters 
where, as here, agents subsequently seek the resident’s consent to 
search his domicile. Oguns, 921 F.2d at 447. 

Indeed, the risk of such illegitimate “expansion” was manifest here, given 

that the agents brought Mr. Kurniawan into the residence and, without judicial 

authority, remained in the home long after they had reasonably conclusively 

determined there was no physical risk. They even, unsuccessfully, attempted to 

parlay their presence in the home into consent to search (even though they were 

already searching).  (JA190) 

                                                 
10   As shown in the diagram from the architect, the room is small, 

approximately 11 feet by 11 feet. (JA 126)  The entire interior is easily visible 
from the door to the room. There are wine racks on all four walls, but the walls 
behind are visible.  (JA121.) There is a small unobstructed alcove (2’ by 5’) in the 
east wall of the room. (JA121, JA126.)  It had three metal file cabinets that fill the 
entire space. (Id.)  Small boxes the size of shoe boxes and cigar boxes are on top of 
the wine racks and the filing cabinets.  (JA121)  Obviously, none of these could 
hold or conceal a person. 
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The lengthy warrantless search improperly became the primary basis for 

the search warrant application. 

 
B. Without the Tainted Evidence, from the Warrantless Search, the 

Warrant Application Is Insufficient to Establish Probable Cause to 
Search the Home 

 

The fruits of the warrantless search of Mr. Kurniawan’s home improperly 

served as the basis for the issuance of the search warrant. 

 
“We are not dealing with formalities. The presence of a 
search warrant serves a high function. Absent some grave 
emergency, the Fourth Amendment has interposed a 
magistrate between the citizen and the police. This was 
done not to shield criminals nor to make the home a safe 
haven for illegal activities. It was done so that an 
objective mind might weigh the need to invade the 
privacy in order to enforce the law. The right of privacy 
was deemed too precious to entrust to the discretion of 
those whose job is the detection of crime and the arrest of 
criminals . . .” 

“And so the Constitution requires a magistrate to pass on 
the desires of the police before they violate the privacy of 
the home. We cannot be true to that Constitutional 
requirement and excuse the absence of a search warrant 
without a showing by those who seek exemption from the 
Constitutional mandate that the exigencies of the 
situation made that course imperative.”   McDonald v. 
United States, 335 U.S. 451, 455-456 (1948).  

In United States v. Reed, 15 F.3d 928, 933 (9th Cir. 1994), the Ninth 

Circuit considered evidence from an illegal search which was used to secure a 

search warrant. The court held that “[t]he mere inclusion of tainted evidence in 

an affidavit does not, by itself, taint the warrant or the evidence seized pursuant 

to the warrant. Rather, ‘a reviewing court should excise the tainted evidence 
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and determine whether the remaining untainted evidence would provide a 

neutral magistrate with probable cause to issue a warrant.’” Id. at 933 (quoting 

Vasey, 834 F.2d at 788) (internal citations omitted). Without the information in 

Paragraphs 7, and 18-20 of the Affidavit. (JA165, JA173-175), all coming from 

the improper warrantless search, there is an insufficient nexus between Mr. 

Kurniawan’s alleged criminal conduct and his home to support the granting of a 

search warrant. Probable cause exists when, under the totality of the 

circumstances, “there is a fair probability that contraband or evidence of a crime 

will be found in a particular place.” Illinois v. Gates, 462 U.S. 213, 238 (1983). 

Probable cause that a suspect committed a crime does not automatically 

generate probable cause to search a suspect’s home. United States v. 

Valenzuela, 596 F.2d 824, 828 (9th Cir. 1979). “The critical element in a 

reasonable search is not that the owner of the property is suspected of crime but 

that there is reasonable cause to believe that the specific ‘things’ to be searched 

for and seized are located on the property to which entry is sought.”  Zurcher v. 

Stanford Daily, 436 U.S. 547, 556 (1978); see also United States v. Chavez- 

Miranda, 306 F.3d 973, 978 (9th Cir. 2002). As the Ninth Circuit observed in 

United States v. Lucarz: 

 
[S]imply from the existence of probable cause to believe a 
suspect guilty, [it does not follow in all cases] that there is also 
probable cause to search his residence. If that were so, there 
would be no reason to distinguish search warrants from arrest 
warrants, and cases like Chimel v. California, 395 U.S. 752 
(1969), . . . would make little sense.  430 F.2d 1051, 1055 (9th 
Cir. 1970). 

 

If the tainted observations are excised from the warrant application—as 

they must be—nothing in the warrant sufficiently connects Mr. Kurniawan’s 
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home to any alleged criminal activity apart from the simple fact that it is the 

place where he lives.11 Indeed, the paucity of pre-arrest facts to establish 

probable cause is no doubt the reason that the arresting agents, even though 

anticipating that they would ultimately search, did not first seek a search warrant 

based upon the information that they had prior to the arrest. Although the 

affidavit in support of the search warrant repeatedly states that Mr. Kurniawan 

lives in the subject residence, there are insufficient untainted assertions of fact 

connected to the home to support the granting of the search warrant.  (JA163-

JA188) 

After agents knocked on the front door of Mr. Kurniawan’s home he 

answered the door, stepped outside as directed and was peacefully taken into 

custody.  His mother, the only other person in the home then exited the home and 

was secured by the agents.  Only then, did the agents enter the now empty home, 

and, for the next 20 to 30 minutes, search without a warrant.  Agents brought Mr. 

Kurniawan and his mother back into the house and continued searching for 

another 20 to 30 minutes before finally transporting Mr. Kurniawan to the U.S. 

Marshall Service. This search was improper; the fruits of this search were an 

improper basis for the search warrant, and the search and all evidence seized 

should be suppressed. 

 

 

 

                                                 
11  “[A]ll data necessary to show probable cause for the issuance of a search 

warrant must be contained within the four corners of a written affidavit given 
under oath..." United States v. Anderson, 453 F.2d 174,175 (9th Cir. 1971). 

 

Case 14-2928, Document 36, 04/13/2015, 1483669, Page40 of 85



30 

C. The Prejudicial Nature of the Evidence Admitted by the Search 
Warrant Tainted Not Only the Conviction for Count One, but Also 
for Count Two. 

The nature and extent of the evidence utilized at trial that came from the 

wrongful searches was not harmless.   Prior to trial the government advised the 

court that there was such a volume of evidence from the house that a special 

table in the courtroom would be required.  (JA502) At sentencing the 

government submitted lists of evidence almost exclusively attributable to the 

searches.  (JA983-989) 

Not only was this evidence not harmless as to Count One, it was so 

voluminous that it had a spillover effect as to Count Two.  It is necessary to set 

aside both counts and remand for new trial.  See U.S. v. Murphy, 323 F.3d 102, 

118 (3rd Cir. 2003).  “The critical factor in any claim of ‘taint’ is the existence of 

evidence admitted to support the invalid counts that would not be admissible to 

prove the remaining counts.”  Id.  Count One must be invalidated as it is based 

overwhelmingly on evidence derived from the agents’ unjustified warrantless 

search of Mr. Kurniawan’s home.  That tainted evidence had a toxic spillover 

effect on Count Two which accordingly must also be invalidated.    

 
II. COUNT ONE OF THE SUPERSEDING INDICTMENT SHOULD 

HAVE BEEN DISMISSED FOR DUPLICITY. 

Fed. R. Crim. Proc. 8 provides that an “indictment or information may 

charge a defendant in separate counts with two or more offenses if the offenses 

charged - whether felonies or misdemeanors or both - are of the same or similar 

character, are based on the same act or transaction or are connected with or 

constitute parts of a common scheme or plan.” Id.  “An indictment is 

impermissibly duplicitous where: (1) it combines two or more distinct crimes into 

one count in contravention of Fed.R.Crim.P. 8(a)’s requirement that there be a 
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separate count for each offense, and (2) the defendant is prejudiced thereby.” 

United States v. Sattar, 272 F. Supp. 2d 348, 381 (S.D.N.Y. 2003) (Citation 

removed).   

There are many policy reasons underlying the rule against duplicitous 

indictments, including the following: 

 
“avoiding the uncertainty of whether a general verdict 
of guilty conceals a finding of guilty as to one crime 
and a finding of not guilty as to another, avoiding the 
risk that the jurors may not have been unanimous as to 
any one of the crimes charged, assuring the defendant 
adequate notice, providing the basis for appropriate 
sentencing, and protecting against double jeopardy in 
a subsequent prosecution.”  United States v. Moloney, 
287 F.3d 236, 239 (2d Cir. 2002)(citing United States 
v. Margiotta, 646 F.2d 729, 733 (2nd Cir. 1981). 
  

With these policy considerations in mind, the court in United States v. 

Castellano, 610 F.Supp. 1359, 1382 (S.D.N.Y. 1983), dismissed multiple counts of 

an indictment for duplicity.  The indictment charged multiple crimes, in one count, 

of a “substantive offense by a large number of defendants, over a long period of 

time.”  The court held, “[t]hese misjoinders of offenses, known as duplicity, also 

creates problems with respect to the statute of limitations….All these counts must 

therefore be dismissed, since some of the charges contained in them extend beyond 

the statutory period.”  Id.   

 The Indictment violates the rule against duplicity by charging multiple 

crimes in one count. For the offense of mail fraud, the crime is “complete upon the 

mailing . . .  and each such mailing . . . is a separate offense.”  G-I Holdings, Inc. v. 

Baron & Budd, 179 F.Supp.2d 233, 260 (S.D.N.Y. 2001). Count One misjoins 

separate events and completed transactions and their separate mailings.   
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Specifically, it lists six different auctions and/or private sales:12  

1. May 2005, a private sale conducted at the New York Auction House 

(Acker). (JA486)  

2. January 2006, an auction conducted at Acker.  (JA487)  

3. October 2006, an auction conducted at Acker.  (JA487)  

4. On or about September or November 2006, the sale of a jeroboam of 

1945 Chateau Mouton Rothschild to a New York Collector. (JA490)  

5. On or about April 2008, an auction conducted at Acker. (JA488) 

6. On or about February 2012, an attempt to sell at a London Auction 

House. (JA489)   

For mailings, it alleges that Appellant “caused to be mailed and/or 

transported by interstate carrier (i) catalogues for auctions containing descriptions 

of the counterfeit wines to and from New York, New York to Arcadia, California, 

and (ii) empty bottles of rare and expensive wines from New York, New York to 

Arcadia, California, and (iii) counterfeit wines from Arcadia, California to 

Mamaroneck, New York.”  (JA491)   

Each of these acts is a specific event, and any mailing of catalogues and/or 

shipment of bottles (empty or full), related to a sale or auction necessarily would 

have been completed by the time of the referenced auction or sale.  Each of these 

acts and related earlier mailings (or shipments) (all of them months or even years 

apart) should have been separately charged.  The first four of the six sales/auctions 

(are charged for the first time in the indictment) occurred and their 

mailings/shipments were concluded beyond the statute of limitations; and if 

                                                 
12 The original complaint alleged two causes of action for “wine fraud” one 

for the 2008 Acker auction, and the other for the 2012 London auction, numbers 5 
and 6 below.  (JA43-45) 
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charged as individual acts could not have been allowed.  As in Castellano, this 

misjoinder is greatly prejudicial.   

 
A. The lack of factual specificity and inclusion of multiple identified 

completed events denied Mr. Kurniawan constitutional protections 
intended to be secured by an indictment. 

While the Indictment lists specific sales and auctions (as identified above) 

no specific mailing is identified in connection with any of these events. 

This lack of factual detail is more than a technical deficiency; it denied 

fundamental constitutional protections. Specifically, (1) Mr. Kurniawan did not 

know the underlying specifics of the accusation against him and therefore cannot 

be guaranteed that he was convicted only on charges which were determined by the 

grand jury; (2) He may have been convicted upon acts that occurred outside the 

statute of limitations; (3) There can be no certainty that his conviction was on a 

truly unanimous verdict.     

 
1. Mr. Kurniawan had a right to be tried only on charges returned 

by a grand jury. 

It is unclear which, if any, mailing(s) the grand jury considered and 

determined as sufficient to support the offenses charged in Count One.  

“The Indictment Clause of the Fifth Amendment requires that an indictment 

contain some amount of factual particularity to ensure that the prosecution will not 

fill in elements of its case with facts other than those considered by the grand jury.  

This factual specificity is required in order to ensure that a conviction is not 

secured on the basis of facts not found by, and perhaps not even presented to, the 

grand jury that voted for the indictment.”  United States v. Crowley, 79 F. Supp. 2d 

138, 157 (E.D.N.Y. 1999) aff’d in part, rev'd in part, 236 F.3d 104 (2d Cir. 2000). 

(Citations removed). (Emphasis in original).   “The Second Circuit has held that 
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fidelity to this rule is required in order to safeguard a defendant's constitutional 

rights.”  Id. at 153-154 (See United States v. Walsh, 194 F.3d 37, 44 (2d Cir 

1999)). 

In United States v. Pirro, 212 F.3d 86, 92 (2d Cir. 2000), this Court 

reaffirmed that, “[t]he indictment clause of the Fifth Amendment requires that an 

indictment contain some amount of factual particularity to ensure that the 

prosecution will not fill in elements of its case with facts other than those 

considered by the grand jury.”  (Citing United States v. Walsh, 194 F.3d 97 (2d 

Cir. 1999).  “In sum, for an indictment to fulfill the functions of notifying the 

defendant of the charges against him and of assuring that he is tried on the matters 

considered by the grand jury, the indictment must state some facts specific enough 

to describe a particular criminal act, rather than a type of crime.”  Id. at 93.  See 

also Stirone v. United States, 361 U.S. 212, 217 (1960). 

The Indictment is ambiguous as to which alleged mailings support which 

charged crimes.  Because of the Indictment’s lengthy list of conduct, much outside 

the statute of limitations, and its merely general designation of their related 

mailings, Mr. Kurniawan has no assurance that he was tried only on the allegations 

that were presented to and found indictable by the grand jury.   

 
  2. Because of the deficiencies in the Indictment, it is unclear if the    

allegations upon which the conviction was founded fell within the 
requisite statutory period. 

 

In determining whether a statute of limitations has run, the Supreme Court has 

established several considerations.  

   
“The purpose of a statute of limitations is to limit 
exposure to criminal prosecution to a certain fixed 
period of time following the occurrence of those acts 
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the legislature has decided to punish by criminal 
sanctions. Such a limitation is designed to protect 
individuals from having to defend themselves against 
charges when the basic facts may have become 
obscured by the passage of time and to minimize the 
danger of official punishment because of acts in the 
far-distant past. Such a time limit may also have the 
salutary effect of encouraging law enforcement 
officials promptly to investigate suspected criminal 
activity. For these reasons and others, we have stated 
before the principle that criminal limitations statutes 
are to be liberally interpreted in favor of repose.”  
Toussie v. United States, 397 U.S. 112, 114-115 
(1970) (Emphasis added) (Citation removed).  
 

Further, “statutes of limitations normally begin to run when the crime is 

complete.”  Id. at 115.  “And Congress has declared a policy that the statute of 

limitations should not be extended ‘except as otherwise expressly provided by 

law’.” Id.  (Citing 18 U.S.C. §3282).    

There is an obvious tension between the purpose of the statute of limitations 

and the continuing offense doctrine. Id.  A continuing offense is a crime that is 

committed over a period of time. Id. It is the last act which completes the crime of 

a continuing offense that controls when the statute of limitations begins to run. Id.   

“[T]he doctrine of continuing offenses should be applied in only limited 

circumstances…” Id.  While it does not mean that the continuing offense doctrine 

should never apply, these principles “require that such a result should not be 

reached unless the explicit language of the substantive criminal statute compels 

such a consideration, or the nature of the crime involved is such that Congress 

must assuredly have intended that it be treated as a continuing one.”  Id.    

In determining whether failure to register for the draft pursuant to Universal 

Military Training and Service Act was a continuing offense, the Court explained, 
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“there is no language in this Act that clearly contemplates a prolonged course of 

conduct.”  Id. at 120.  “Since such offenses are not to be implied except in limited 

circumstances, and since questions of limitations are fundamentally matters of 

legislative not administrative decision, we think this regulation should not be relied 

upon effectively to stretch a five year statute of limitations into a 13-year one, 

unless the statute itself, apart from the regulation, justifies that conclusion.” Id. at 

121.   The Court reversed the conviction. It was not a continuing offense, and the 

prosecution was barred by the five-year statute of limitations.  

Similarly, in addressing an indictment for mail fraud, the court in 

Castellano, supra, dismissed the mail fraud count because the act of mailing 

occurred “more than five years before the first superseder.”  The court explained, 

“[t]hat the scheme of which this count is one manifestation allegedly existed until 

[within the statutory period] does not cure the deficiency in this count, since the 

only act charged in the count did not occur within the period set by section 3282.”  

Id. at 1381-1382.  Indeed, the offense of mail fraud is complete upon the act of 

mailing.  (See G-I Holdings, Inc., supra).  The statute of limitations is triggered by 

and runs from the date of the charged mailing, notwithstanding that the defendant’s 

actions concerning the scheme to defraud may extend beyond that date.  (See 

United States v. Eisen, 974 F.2d 246, 263 (2d Cir. 1992).   “Each wire transmission 

in furtherance of a scheme to defraud constitutes a separate crime.”  United States 

v. Gelais, 952 F.2d 90, 96-97 (5th Cir. 1992)(Accord G-I Holdings, Inc. supra at 

260.)  “It is not the scheme to defraud but the use of the mails or wires that 

constitute mail or wire fraud.”  Id.  Therefore, “the statute of limitations in a mail 

fraud and wire fraud case runs from the date of the charged mailing or wire 

transmission, notwithstanding that the defendant’s actions concerning the scheme 

to defraud occurred before the statutory period.”  United States v. Eisen, 974 F.2d 

at 263.   
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Mail fraud is not a continuing offense.  There is no explicit language in the 

substantive criminal statutes that compels a different conclusion, nor is the nature 

of the crime such that Congress would have intended it to be treated as a 

continuing offense. (See Toussie v. United States, 397 U.S. at 114-115; United 

States v. Niven, 952 F.2d 289, 293 (9th Cir. 1991).  The statute of limitations is not 

extended unless expressly provided by law.  (18 U.S.C. §3282).   

Because §1341 does not provide its own unique, extended statute of 

limitations, an indictment upon mail fraud must be “instituted within five years 

next after such offense shall have been committed.”  18 U.S.C. §3282(a).  In that 

the offense of mail fraud is complete upon the mailing, the Indictment must be 

based upon a mailing that occurred May 9, 2007, or later.13   

The Indictment provides only a large window of time in which a number of 

loosely described mailings might have occurred, i.e. “[b]etween at least in or about 

2004 up to and including in or about February 2012, KURNIAWAN rose to 

become one of the most prominent and prolific dealers in the United States of 

purportedly rare and expensive wine.”  (JA91)  Much of this period is outside the 

statute of limitation.  More importantly, four of the six specific completed events 

were clearly prior to the statute of limitations date.   

Because each of these events stands alone and should have been filed as a 

separate count (as was done in the original complaint) there is substantial risk that 

Mr. Kurniawan was convicted for crimes that should have been time barred. 

 

 

                                                 
13  Although the original complaint was filed on March 5, 2012, it only 

included allegations of the 2008 and 2012 auctions.  The four other auctions/sales, 
those dated in 2005 and 2006 were not added until the filing of the Indictment.  See 
JA96-100. 
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    3. In order to convict, unanimity is required by the trial jury as to 
each element of each charge. 

Here, as discussed above, multiple auction/sales are alleged and their dates 

are provided in the Indictment, but the necessarily related prior mailings in support 

of those sales are not clearly set forth.  (JA486-491) 

The conviction created uncertainty as to whether a general verdict of guilty 

concealed a finding of “guilty” as to one crime (e.g. a sale and related prior 

mailing) and a finding of “not guilty” as to another.  Further, because of the 

duplicity, it cannot be known whether all trial jurors agreed on the illegality of any 

particular operative mailing.  Thus, there is a substantial risk that the trial jurors 

were not unanimous as to the crime charged, depriving Mr. Kurniawan of his right 

to a unanimous verdict.  

 
“In an unbroken line of cases reaching back into the late 
1800’s, the Justices of this Court have recognized, 
virtually without dissent, that unanimity is one of the 
indispensable features of federal jury trial. Johnson v. 
Louisiana, 406 U.S. 366, 369-71 (1972) 

Faced with allegations of multiple events and mailings, a juror may have 

found that one event violated the law while another juror did not agree, but voted 

none-the-less “guilty” based upon different events and/or mailings.  Such 

inconsistency precludes a unanimous jury as constitutionally required.  

 
B. The Indictment may not be saved by parroting the language of the 

statute. 

The failure of the Indictment to clearly set forth and distinguish individual 

claims of wrongdoing cannot be saved just because general allegations (without 

facts) are pleaded in the language of the statute.   

The mail fraud count (Count One) includes a specific section unashamedly 

Case 14-2928, Document 36, 04/13/2015, 1483669, Page49 of 85



39 

self-servingly labeled “Statutory Allegations” and merely recites the statutory 

language.  This is not enough cure the many problems created by the multiple 

events and vague references to mailings in the remainder of the count. (JA101, 

JA490-91)  “Where guilt depends so crucially upon such a specific identification 

of fact, our cases have uniformly held that an indictment must do more than 

simply repeat the language of the criminal statute.”  Russell, 369 U.S. at 764.   
 
III. THE TRIAL COURT UTILIZED THE PRICE PAID FOR THE 

SUBJECT WINE BY THE PURCHASERS TO THE EXCLUSION OF 
THE TRUE IMPACT ON THEM TO OBTAIN A GUIDELINE THAT 
OVER-REPRESENTED THE SERIOUSNESS OF THE CRIME. 

Appellant, fully acknowledging that what he did was unlawful, none-the-

less, contends that determining the financial impact on the victim in a case such as 

this – involving unimaginably inflated sums for wines or other collectibles which 

virtually no one else in the world could afford to buy or would if he/she had the 

funds to do so – requires a comparison of the relevant sums to the relative wealth 

of the victim. 

U.S.S.G. §2B1.1 contains a number of individualized Specific Offense 

Characteristics.  The most affecting enhancement is based on the loss amount. 

U.S.S.G. §2B1.1(b)(1) While this correlation of loss to impact and harm is 

representative of the harm in most cases, the Sentencing Commission recognized 

that by focusing on the loss amount alone, the true seriousness of the offense may 

not be properly reflected.  For example, where the objective of the crime was non-

monetary the true impact on the victim may not be reflected properly in mere 

financial loss figures and thus may justify an upward departure.  Id. Application 

Note 20(A).  Likewise, emphasis on a mere loss amount without evaluation of the 

significance of the loss to the one who lost it may exaggerate the true impact of the 

crime. 
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U.S.S.G. §2B1.1, Application Note 20(C) provides a guided departure for 

such cases: 
 
“[t]here may be cases in which the offense level 
determined under this guideline substantially overstates 
the seriousness of the offense.  In such cases, a 
downward departure may be warranted.”  
 

This is such a case.  The relative amount expended by each affected 

individual compared to his personal wealth and the relevant subjective impact on 

him as a result of having purchased falsely-labeled wine caused the valuation 

based merely on the price paid for the wine to be weighed too heavily.  See U.S. v. 

Canova, 412 F.3d 331, 353 (2nd Cir 2005) (Guided departure when loss may not 

equal the contract price.) 

The trial court found the loss from the purchase of bottles of wine for seven 

victims to be approximately $29 Million.14  The relative number of bottles was 

small, but they sold for thousands of dollars, sometimes tens of thousands, each.  

Mr. Doyle paid an average of $8,561 per bottle.  Mr. Koch paid an average of 

$9,618 per bottle.  This price is over 1000 times greater than the per bottle price 

paid by the average consumer. 15 

                                                 
14 Doyle $13,611,990 (1590 bottles); Devine $5,320,602; Fascitelli 

$3,651,800; Hobson $3,118,856; Koch $2,106,486 (219 bottles); Hart Davis Wine 
Company $2,613,860; Mission Fine Wine $2,000,000; Spectrum Wine Auction 
$686,500; and Buerger $192,254.  (JA1057-58) 

15  A 2008 study found that the average price for a 750ml bottle of wine in 
the United States in 2008 was just over $7.   Cholette, Susan and Castaldi, Richard 
M.  “Analyzing the US Retail Wine Market Using Price and Consumer 
Segmentation Models” San Francisco State University (2008) Page 2.  This study 
evaluates the wine marketplace and establishes a hypothetical market for 2008 
based upon prior years’ data.   
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Comparing an average price of $9,00016 for the counterfeit bottles to even 

$42 (three times the base price for the ultra premium consumer purchase) produces 

a ratio of 214/1.  Given this staggering disparity, it is clear that the relative impact 

cannot be measured merely by the actual dollar amount.  Using the 214/1 ratio to 

ascertain a comparative impact would reduce a $30 Million loss to $140,000 for 

purposes of ascertaining true, relative impact.   If calculated by relative impact 

instead of pure loss the Guideline would have been twelve levels lower.17  This 

reduction alone would result in a Guideline of 19 instead of the 31 found by the 

court (JA1061, JA1064-65) and sentencing range of 30 – 37 months.   

It is clear that the mere dollar amount spent for the purchase of these 

“trophy” bottles is significantly out of proportion to the impact of the loss on the 

purchasers.   

This unique factual environment was discussed in a related case.  Examining 

the harm from the sale of similar counterfeit wine, the Court observed that there 

was no “indifference to, or reckless disregard for, the health or safety of others. [ ] 

The fraud [ ] did not result in death, serious physical injury, or even minor physical 

injury. The fraud did not result in a restriction of liberty or an insult to [a person’s] 

human dignity. [ ] The fraud did not cause an economic loss that interrupted [a 

                                                                                                                                                             
A peer-reviewed research article published in 2008 categorized U.S. 

consumption by retail price of wine into categories as Jug Wine – under $3, Pop 
Premium - $3 to $7, Super Premium - $7 to $14, and Ultra Premium – over $14.  
Goodhue, Rachael E., Green, Richard D., Heien, Dale M., and Martin, Philip L.  
“California Wine Industry Evolving to Compete in 21st Century”, California 
Agriculture, Volume 62, Number 1, page 12, January – March 2008, Table 2.  

16  The median for the Doyle and Koch average prices is $9,089.50.  

17 The guideline range for $20 Million to $50 Million is 22.  The guideline 
range for $120,000 to $200,000 is 10.  U.S.S.G. §2B1.1(b)(1). 
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person’s] life by interference with [a person’s] housing, employment, or savings 

for retirement.  And the fraud did not involve actually or potentially vulnerable 

victim[s].” Koch v. Greenberg, 14 F. Supp 3d. 247, 277 (S.D.N.Y. 2014).   Unlike 

most of the financial fraud and questionable market related behaviors occurring 

during this same period of time the impact on the purchasers had little or no lasting 

significance on them or anyone else.   

A comparison might be the theft of a $200,000 Rolls Royce from a mega-

rich person with a garage full of vehicles versus the theft of a $10,000 Ford from a 

worker who drives it to and from work, and for whom the car may represent a 

major part of his net worth.  Can it really be said that the impact from the theft of 

the Rolls Royce is 20 times greater than from the theft of the Ford?  In reality, the 

more meaningful injury is more likely to stem from the more needed vehicle.  Thus 

the best or the truest measure of impact is not always the amount of the loss. 

A look at the impact of fraud in the financial sector provides a clear 

comparison.18  The National Commission on the Causes of the Financial and 

Economic Crisis examined the recent financial crisis, which occurred during the 

same time as the charged activity herein, and discussed the impact and significant 

harm that resulted from misconduct in the financial markets. 

 
“The economic impact of the crisis has been devastating. And the human 
devastation is continuing. The officially reported unemployment rate 
hovered at almost 10% in November 2010, but the underemployment 
rate, which includes those who have given up looking for work and part-

                                                 
18  “The boom in the sale and price of rare wines several years ago mirrored 

the U.S. housing bubble.  Instead of mortgage brokers willing to look the other 
way while people with sketchy income signed on to six-figure mortgages, the wine 
boom was fueled by an industry willing to look the other way when seemingly 
unavailable vintages popped up for auction.”  Collins, Dan, “In Vino Veritas?  
Inside the Bogus World of Wine”, Huffington Post, August 7, 2012. 
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time workers who would prefer to be working full-time, was above 17%. 
And the share of unemployed workers who have been out of work for 
more than six months was just above 40%.”  National Commission on the 
Causes of the Financial and Economic Crisis, “Financial Crisis Report”, 
January 2011, at page 23. 
 
”The loans were as lethal as many had predicted, and it has been 
estimated that ultimately as many as 13 million households in the United 
States may lose their homes to foreclosure. Nearly one-quarter of 
American mortgage borrowers owed more on their mortgages than their 
home was worth. Households have lost $11 trillion in wealth since 
2006.” Id. 
 

Yet, virtually no prosecutions emanated from this activity. 
 
“Wilcox [a Special Agent with the Florida State Department of 
Law Enforcement] told the Commission that the ‘cost and length 
of these investigations make them less attractive to most 
investigative agencies and prosecutors trying to justify their 
budgets based on investigative statistics.’ She said it has been hard 
to follow up on other cases because so many of the subprime 
lenders have gone out of business, making it difficult to track down 
perpetrators and witnesses. Ameriquest, for example, collapsed in 
2007, although Argent, and the company’s loan-servicing arm, 
were bought by Citigroup that same year.”  Id. at 164 
 

 That is not to say that Rudy’s conduct in anyway should be lauded or 

excused.  Rather, that as suggested by the Guidelines, the relative impact should be 

utilized to reduce the guideline range to a level that more properly represents the 

impact of the crime on the victims, victims whose affluent financial status was well 

known to Rudy.  
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 In 1988, long before Mr. Kurniawan had discovered wine, Mr. Koch19 

purchased four bottles of wine originating from Hardy Rodenstock, all purported to 

have once belonged to Thomas Jefferson.  Mr. Rodenstock’s activities are well 

documented in the book, Billionaire’s Vinegar. Mr. Koch purchased at least ten 

additional fake vintages produced by Rodenstock. 

Koch sued Rodenstock for fraud.  The Court found that Rodenstock had 

“deliberately perpetrat[ed] a hoax” by creating counterfeit bottles of wine and 

selling them to unknowing consumers. Koch v. Rodenstock, 2012 WL 5844187 at 

*8 (May 9, 2012) (Report and Recommendation adopted by the Court.)  Judgment 

was entered against Rodenstock for $311,486.90 in compensatory damages and an 

additional $311,486.90 in punitive damages. 

Koch also sued Eric Greenberg after purchasing counterfeit bottles from 

him. In 2002, Greenberg claimed to have a 60,000 bottle cellar, which included 

what he later learned were a large number of counterfeits.  Greenberg sued and 

later settled with Royal Wine Merchants, from which he had purchased some of 

the wine.  He retained many of the bottles.  Astonishingly, he later sold many of 

those same bottles and Koch bought some of them. In Koch v. Greenberg. Supra, 

the jury imposed a $12 Million punitive judgment against Greenberg for selling 

                                                 
19 The same Mr. Koch who purchased wine from Mr. Kurniawan herein. 
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fake wine to Koch.  Judge Oetken found that Greenberg’s conduct was flagrant but 

still substantially reduced the judgment: 

“The reprehensibility and flagrancy of Greenburg’s 
conduct indicate that some punitive award is appropriate 
in this case. To deceive for one’s personal, pecuniary 
gain and exploit one’s superior knowledge—the 
gravamen of the fraud here—reflects reprehensibility that 
warrants some sanction.” Koch v. Greenberg, supra at 
276. 

 

“It is also true that Greenburg’s conduct in this case can 
be characterized as flagrant. With its verdict, the jury 
found that Greenberg had brazenly committed 24 acts of 
fraud―that is, that he had made false statements or 
misleading omissions with respect to each of the 24 
bottles at issue in the case, which he sold for up to tens of 
thousands of dollars each. Moreover, there was evidence 
from which a reasonable jury could infer that Greenberg 
had engaged in this sort of behavior before.”   Id. 

 

Remitting the punitive damage award from $12 Million to $711,622, Judge 

Oetken focused on the relative impact of the conduct involved: 

“While the flagrancy of Greenburg’s fraud merits some 
award of punitive damages, the harm he caused is less 
compelling. This harm was economic in nature and none 
of its targets—neither Koch nor other potential buyers at 
auction—were financially vulnerable.”  Koch v. 
Greenberg, supra at 277. 

 

“This dispute is about an extremely high-end luxury item. 
Greenberg deceived a wealthy collector whose hobby 
involves expenditures that most people will never 
contemplate.”  Id. 
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“The fraud in this case did not result in death, serious 
physical injury, or even minor physical injury. The fraud 
did not risk any such injury. The fraud did not result in a 
restriction of liberty or an insult to Koch’s human dignity 
by way of discrimination. The fraud did not cause an 
economic loss that interrupted Koch’s life by interference 
with his housing, employment, or savings for retirement. 
And the fraud did not involve actually or potentially 
vulnerable victims. In the scheme of conduct that can be 
punished by damages in a civil case, this is not a fraud 
deserving of punishment that pushes the limits of the Due 
Process Clause.”  Koch v. Greenberg, supra at 278. 

 

“The jury found that Greenburg had shamelessly 
defrauded customers with ‘garbage.’ Yet his conduct did 
not cause a particularly egregious harm: he was dealing 
in luxury goods marketed to a sophisticated and wealthy 
subset of the population. The harm was strictly 
economic, and the victims were far from vulnerable 
consumers. These facts merit a relatively low award of 
punitive damages."  Koch v. Greenberg, supra at 279. 

 

Judge Oetken’s observations of Mr. Greenberg’s behavior and its impact on 

his victims is equally relevant in the instant matter.   Just as Judge Oetken remitted 

the very significant punitive damage award, the trial judge should have followed 

the guided departure and reduced the loss value for guideline determination.    

Appellant moved for a guided downward departure under U.S.S.G. §2B1.1, 

Application Note 20(C).  (JA925-932)  The court below recognized that the motion 

had been made, (JA1048) but never expressly ruled on the motion.   
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Given the significant wealth of the purchasers, the relatively small impact on 

them from the purchase of the falsely labeled wine, a guided departure is 

appropriate.  This Court should direct that a guided departure is appropriate and 

remand the case for determination of the degree of departure and resentencing. 

CONCLUSION 

 Appellant should be granted the following relief: 

1. Point I. 

a. The searches of the home should be held to be improper and all fruits 

thereof suppressed.   

b. The conviction on Count One should be set aside.   

c. Because of the prejudicial impact of this evidence Count Two should 

also be set aside.   

d. The matter should be remanded for new trial. 

2. Point II. 

a. Count One should be held to be duplicitous and dismissed.   

b. The case should be remanded for sentencing only on Count Two.   

3. Point III. 

a. A guided departure should be directed.  
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b. The matter should be remanded for determination of the exact extent 

of departure and resentencing. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------J( 
UNITED STATES OF AMERICA, 

USDCSDNY 
DOCUMENT 
ELECTRONICALLY FILED 

DOC #:---r---:---
DATE FILED: I ( ':t-I,~ 

OPINION AND ORDER 

-against- 12 Cr 376 

RUDY KURNIAWAN, 

Defendant. 

------------------------------------------------------------J( 

Background 

This Opinion and Order respectfully denies the motion of Rudy Kurniawan ("Defendant" 

or "Kurniawan"), dated October 12,2012 (as supplemented), to suppress evidence seized from 

his home at 9638 East Naomi Avenue, Arcadia, California on March 8, 2012. The items seized 

included, but were not limited to the following: electronic media (laptop computers and memory 

stick), catalogues, tasting notes, wine bottles, foil, labels, corks. See Transcript of Proceedings, 

dated Jan. 17,2013 ("1117/13 Tr."). 

The parties have stipulated that an evidentiary hearing in this matter is not required. (See 

Letter from Jason P. Hernandez to Hon. Richard M. Berman, dated Dec. 7,2012, ("Mr. Proctor 

and I have conferred and we believe that an evidentiary hearing in connection with the 

defendant's motion to suppress evidence is unnecessary because there are no material facts in 

dispute. We believe that the motion can be decided based on the materials already submitted to 

the Court.")). The Court did hear helpful oral argument ofcounsel on December 12,2012. See 

Transcript of Proceedings dated Dec. 12,2012 ("12112112 Tr."). 

Based upon the record of these proceedings, the Court finds that United States Magistrate 

1 
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Judge Michael R. Wilner, Central District of California, had probable cause to issue a warrant to 

search Kurniawan's home on March 8, 2012 ("Search Warrant") - even if one assumes, 

arguendo, that certain of the information presented in support of the Search Warrant should be 

"excised" or disregarded. I 

Choice of Law 

Preliminarily, the Court concludes that there was probable cause to search Kurniawan's 

home on March 8, 2012, under either Ninth Circuit or Second Circuit jurisprudence, based upon 

the following: (i) allegations set forth in the criminal Complaint, dated March 5, 2012 

("Complaint"), which included sworn statements of Federal Bureau of Investigation (FBI) 

Special Agent James P. Wynne, ("Special Agent Wynne" or "Agent Wynne") and (portions of) 

the affidavit, dated March 8, 2012, of FBI Special Agent Olivier Farache ("Special Agent 

Farache" or "Agent Farache"); (ii) "plain view" items observed by law enforcement at the time 

ofKumiawan's arrest from the vantage point of the "threshold" of Defendant's front door 

IDefense counsel argues that law enforcement was not entitled to conduct a "protective 
sweep" of Defendant's home because "this arrest did not occur inside." (Def. Mem. of Law in 
Supp. ofIts Mot. to Suppress Evidence dated Oct. 12,2012 ("Def. Mem.") at 3.) "[O]nlya 
suspicionless search of a small area immediately adjoining the arrest site and - not the entire 
home" would have been authorized; and "the search [should have been] cursory - only for other 
dangerous people - and last only long enough to ensure the agents' safety while effectuating the 
arrest." (Id.) Although the Court does not need to resolve the protective sweep issue (because it 
finds probable cause existed even without the "fruits" of the protective sweep), if it did, it would 
likely find that law enforcement agents were authorized to conduct at least a limited protective 
sweep of Defendant's home, the protective sweep ofa certain "locked room" perhaps being 
problematic. 

See, e.g., United States v. Lemus, 582 F.3d 958, 960 (9th Cir. 2009) ("Because the area 
in which the police officers discovered the incriminating evidence immediately adjoined the 
place of arrest, the officers were justified in conducting a search of that area without either 
probable cause or reasonable suspicion, and anything in plain view that they discovered in the 
course of that search could be seized without violating the Fourth Amendment."); see also 
United States v. Oguns, 921 F.2d 442, 446 (2d Cir. 1990). 
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(particularly the crates and bottles of wine described by Agent Farache in his affidavit); and (iii) 

the experience of law enforcement officers involved in this case. "The Supreme Court has 

explained that probable cause is a fluid concept - turning on the assessment of probabilities in 

particular factual contexts - not readily, or even usefully, reduced to a neat set of legal rules ... 

The task of the issuing magistrate is simply to make a practical, common-sense decision 

whether, given all the circumstances set forth in the affidavit before him, ... there is a fair 

probability that contraband or evidence of a crime will be found in a particular place." United 

States v. Falso, 544 F.3d 110, 117 (2d Cir. 2008). "The affidavit supporting the search warrant 

established probable cause even after we excise evidence gathered from [Defendant's] post

arrest search and the protective sweep." United States v. Thomas, 266 F. App'x 532, 534 (9th 

Cir. 2008) (citations omitted). "The experience and expertise of the officers involved in the 

investigation and arrest may be considered in determining probable cause." United States v. 

Santos. 892 F.2d 1387, 1392 (9th Cir. 1989), cert. denied, 498 U.S. 825 (1990). 

Although this issue need not be resolved conclusively at this time, the Court also 

determines that the law enforcement agents who conducted the search of Kurniawan's home on 

March 8, 2012 were entitled in good faith to rely upon Judge Wilner's Search Warrant and to 

seize the items described in the warrant. See United States v. Johns. 948 F.2d 599,601 (9th Cir. 

1991) ("[N]o suppression was required because the officers who conducted the search relied on 

the validity of the warrant in good faith.") 

Analysis 

Probable cause exists to issue a search warrant where, as here, "under the totality of 

circumstances, there is a fair probability that contraband or evidence of a crime will be found in 

a particular location." United States v. Clark, 31 F.3d 831, 834 (9th Cir. 1994) (citation 

3 


Case 1:12-cr-00376-RMB   Document 35    Filed 01/17/13   Page 3 of 15

SA003

Case 14-2928, Document 36, 04/13/2015, 1483669, Page65 of 85



omitted). "When a magistrate judge issues a search warrant for a residence, he must find a 

reasonable nexus between the contraband sought and the residence .... In making this 

determination, a magistrate judge need only find that it would be reasonable to seek the evidence 

there." United States v. Chavez-Miranda, 306 F.3d 973,978 (9th Cir. 2002), cert. denied, 537 

U.S. 1217 (2003) (citation omitted); see also United States v. Falso, 544 F.3d 110, 117 (2d Cir. 

2008). 

"Our duty on review, therefore, is simply to ensure that the district court had a 

substantial basis for ... concluding that probable cause existed." Falso, 544 F.3d at 117. 

Factors Giving Rise to Probable Cause 

(1) Complaint 

The Complaint, as noted, was sworn to by Special Agent Wynne and it alleged that the 

Defendant had committed the following offenses: 1) wire fraud - scheme to defraud a finance 

company; 2) wire fraud - scheme to defraud the finance company and a New York auction 

house; 3) wire fraud - attempt to sell "encumbered" wines at an international auction house; 4) 

mail fraud - attempt to sell counterfeit Domaine Ponsot wines; and 5) mail fraud - scheme to 

defraud by selling encumbered wines at a London Auction and attempt to sell counterfeit 

Domaine de la Romanee-Conti (DRC) wines. (See Complaint, 12 Mag. 606 ~~ 1-5.). 

The Complaint also described alleged fraudulent activities engaged in by Defendant 

during the period June 2007 through February 2012.2 (See Complaint, 12 Mag. 606 ~~ 1-5 

2"A search warrant is not stale where "there is sufficient basis to believe, based on a 
continuing pattern or other good reasons, that the items to be seized are still on the premises." 
United States v. Gann, 732 F.2d 714, 722 (9th Cir. 1984)(internal citations and quotations 
omitted). "Where ongoing criminal conduct such as a narcotics conspiracy is suspected, the 
passage of time between the last described act and the presentation of the application becomes 
less significant." United States v. Clark, No. 05 cr 6041,2006 WL 3150986, *3, (W.D.N.Y. 
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("Kurniawan consigned for sale at the New York Auction House [June 2007], approximately 84 

bottles of wine purportedly from Domaine Ponsot that Kurniawan knew were counterfeit ..." 

and "Kurniawan attempted to sell through the auction [February 2012] at least 78 bottles of 

wine purporting to be from Domaine de la Romanee-Conti estimated to sell for approximately 

$736,500 that Kurniawan knew were counterfeit. ...").) 

The Complaint also alleged that Defendant received at his home shipments of empty 

bottles ofrare and expensive wines from 2004 to 2006. (See Complaint, 12 Mag. 606,-r 55b 

("Following the tastings at the Restaurant, Kurniawan asked the Sommelier to send the empty 

bottles to Kurniawan's home address in California. In or about 2004, Kurniawan received 

approximately five packages containing numerous empty bottles of fine and rare wine from the 

Sommelier via Federal Express. In or about 2005, Kurniawan received approximately six 

packages containing empty bottles of fine and rare wine from the Sommelier via Federal 

Express. And, in or about 2006, Kurniawan received approximately seven packages containing 

empty bottles of fine and rare wine from the Sommelier via Federal Express. ").) 

Special Agent Wynne averred in the Complaint, among other things, the following: 

• that he had been a Special Agent with the FBI since 1983. In connection with his 

assignment to the Major Theft Squad, he specialized in investigations concerning art, antique, 

and other collectible theft and fraud, and had participated in other investigations concerning 

financial crimes, mail fraud, wire fraud, and money laundering. (Complaint, 12 Mag. 606,-r 7.); 

• that in or about May and November 2007, an unnamed California wine collector 

bought what was purported to be fine and rare wines from Kurniawan for approximately $2.2 

Nov. 1,2006) 
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million. In or about late 2007 or early 2008, the California wine collector hosted a dinner party. 

Wine service for the dinner party was provided by professionals from the wine department of an 

unnamed major auction house. During the course of the evening, the California wine collector 

was informed by the wine professionals that they had tasted the wines being offered that night 

and that two of the bottles were, in their judgment, counterfeit. Both bottles were supplied by 

Kurniawan. (Id. at ~ 22c.); 

• that in or about 2008, a California wine collector decided to sell approximately 500 

bottles of wine from his collection. Some of those 500 bottles were wines that the California 

collector purchased from Kurniawan. The wines were not accepted for consignment by the 

auction house because the auction house found too many discrepancies related to the bottles and 

labels, leading the auction house to conclude that the wines could "not be represented at auction 

to be what the label on the bottle purported the wine in the bottle to be." (Id. at ~ 22d.); 

• that Agent Wynne learned about wine counterfeiting techniques from interviewing 

experts in the field of rare and fine wine and from reading articles in the wine press regarding 

wine counterfeiting techniques. One technique involved the acquiring of an authentic, empty 

bottle of rare and expensive wine. The counterfeiter then fills the empty bottle with a wine that 

is less expensive than the wine that would be in an authentic bottle. Another technique is to use 

a laser printer to print labels for rare and expensive wines and to affix the counterfeit labels to a 

less expensive bottle of wine that has been stripped of its labels. (Id. at ~ 54.); 

• that from at least in or about 2004 up to and including at least in or about May 2008, 

Kurniawan and others participated in several late-night, private tastings at an unnamed restaurant 

in New York where they consumed scores of fine and rare wines, such as DRC .. Following the 

tastings at the restaurant, Kurniawan asked the sommelier to send the empty bottles to 
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Kurniawan's home address in California. In or about 2005, Kurniawan received approximately 

six packages containing empty bottles of fine and rare wine from the sommelier via Federal 

Express at his home. And in or about 2006, Kurniawan received approximately seven packages 

containing empty bottles of fine and rare wine from the sommelier via Federal Express at his 

home address. (Id. at,-r 55a,b.); 

• that from in or about late April 2007, Kurniawan supplied bottles of wine to another 

unnamed wine collector purporting to be from Domaine de la Romanee-Conti for a dinner event 

in New York City. After the dinner, on or about May 1, 2007, Kurniawan sent the wine collector 

an email asking him (the wine collector) to send Kurniawan the empty bottles ofDRC from the 

dinner and any unopened bottles. On or about May 30, 2007, the wine collector informed 

Kurniawan via email that the empty bottles had been shipped to Kurniawan's home address in 

California via Federal Express. (Id. at,-r 57.); 

• that Agent Wynne had reviewed records of Kurniawan's purchases from art supply 

stores and an office supply business and learned from those sources that Kurniawan purchased 

supplies which could have been used to create counterfeit wine labels and affix them to bottles. 

In or about 2006, Kurniawan purchased at least three different kinds of glue. In or about 2006, 

Kurniawan purchased approximately thirteen packages of ''warm white Ingres drawing paper". 

On or about December 15,2007, Kurniawan purchased five inkpads in various colors. The 

inkpads are typically used to supply ink to rubber stamps. (ld. at,-r 58.); and 

• that Agent Wynne spoke to another FBI Special Agent who interviewed a resident of 

California who consigned wine for sale at the London Auction and learned that the consignor 

knew Defendant for approximately 15 years. In or about November 2011, Defendant asked the 

consignor to consign some of Defendant's wine at a London Auction under the consignor's name 
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which, in or about December 2011, the consignor agreed to do. The consignor and Defendant 

agreed that the consignor would be paid a fixed percentage of a previously determined advance 

on the consignment and a different fixed percentage on the results of the auction. "Kurniawan 

personally delivered the wines he wanted consigned at the London Auction to the Consignor's 

home ... On or about February 6,2012, after the wines had been collected from the consignor's 

home, the consignor asked Kurniawan via email for provenance information for the Burgundy 

wines... At least twelve lots of purported DRC wine from Kurniawan's cellar - consisting of 78 

bottles estimated to sell for approximately $736,500 - were withdrawn just prior to the auction 

because of several anomalies with various aspects of the labels on the bottles that would not be 

found on genuine DRC bottles. "(ld. at ~ 47.) In addition to the withdrawn DRC wines, 

"Kurniawan used the consignor to consign other wines from Kurniawan's cellar that were 

withdrawn prior to the London Auction. For example, ... Burgundy wine from Domaine Comte 

Georges de Vogue, estimated to sell for approximately $153,250, were withdrawn at the request 

of Domaine Comte Georges de Vogue." (Id.) 

(2) Affidavit of Special Agent Olivier Farache 


Special Agent Farache averred in his affidavit that: 


• he has been an agent with the FBI for approximately 5 years. He has a law degree 

from the University of Michigan Law School and practiced law in New York and Los Angeles 

for approximately 7 years. (Agent Farache Search Affidavit at ~ 1.); 

• his statements were based on his observations, his review of other agents' notes, 

information provided by other agents and/or officers who participated in the arrest of Rudy 

Kurniawan, and information the FBI obtained during the course of the investigation of 

Kurniawan and others. (Id. at ~ 2.); 
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• Magistrate Judge Ronald Ellis, S.D.N.Y., signed the criminal Complaint against 

Kurniawan on March 5, 2012, charging Kurniawan with three counts of wire fraud and two 

counts ofmail fraud. Judge Ellis also issued a warrant, on March 5, 2012, for Kurniawan's 

arrest based upon the Complaint. (Id. at ~ 5; Complaint, 12 Mag. 606 ~~ 4-5.);3 

• he knew "based on [his] involvement in this case and [his] discussions with various 

FBI agents and others, that, since the pUblicity surrounding the sale of the counterfeit Domaine 

Ponsot bottles (as outlined in the Complaint), Kurniawan has spent an inordinate amount of time 

holed up in [his home], from which it is believed that he communicates with others concerning 

his wine business via e-mail, cell-phone, and text messages." (Agent Farache Search Affidavit ~ 

20.); 

• "during the course of the investigation, the FBI applied for a search warrant of 

Kurniawan's "hotrnail" e-mail and obtained thousands of e-mails demonstrating that Kurniawan 

carried out his wine business and aspects of his wine fraud scheme through the use of his e-mail 

address and thus over the internet. In addition ... evidence gathered during the investigation has 

shown that Kurniawan has spent significant amounts of time over the last past months 

conducting business out of his home - and out of the public eye. This evidence includes 

Kurniawan's almost total absence from the wine storage and retail shop that he owns and helps 

operate in the Los Angeles area." (Id. at ~ 21 g.); 

Items in Plain View 

Agent Farache also averred that from "just inside the threshold of the SUBJECT's 

[Kurniawan's] RESIDENCE's front door, [he] saw wine bottles and a wooden crate containing 

3Agent Farache included in the Search Warrant application a copy of the Complaint as 
well as the arrest warrant for Kurniawan. (Agent Farache Search Affidavit at -n 5.) 
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wine bottles. The wooden crate was labeled 'Joseph Drouhin' which [he] kn[e]w from [his] 

investigation in this case is a producer of wines from Burgundy, France. " (Id. at ~ 18.t 

The Defense states with respect to the above quoted portion of paragraph 18 that "that 

testimony should be excised from the Farache Affidavit because it was acquired in violation of 

the Fourth Amendment" and that "[s]tripped of that tainted evidence - and without the ability to 

rely on the 'good faith' exception - the search warrant affidavit fails to provide a reasonable 

nexus between Mr. Kurniawan's alleged criminal activity and his home, and therefore lacks the 

necessary probable cause to justifY the search of his home." (Def. Mem. at i.)5 The Government 

responds persuasively that "[e ]ven if portions of the broader protective sweep were unlawful, 

there is sufficient untainted evidence to support the warrant. The detailed account of 

Kurniawan's counterfeiting activities in the complaint, which already connected his home to 

evidence of wine counterfeiting, when combined with just a brief description of the materials 

4The Court is relying for purposes of its probable cause analysis upon this (just quoted) 
"plain view" description, and not upon observations of other items in Kurniawan's home made 
by law enforcement contained in the Farache affidavit. Nor is the Court here relying upon a 
photo taken by law enforcement at or about the time of Kurniawan's arrest depicting crates and 
bottles of wine stacked approximately fifteen feet high in plain view of the threshold of 
Kurniawan's door. (See Decl. of Jason P. Hernandez, dated Nov. 6, 2012 ("Hernandez 
Declaration"), Ex. C.) The photo is attached hereto. The reason for this is that Agent Farache's 
above quoted remarks - - and not the photo - - were presented to Magistrate Judge Wilner. See 
United States v. Frazier, 423 F.3d 526,531 (6th Cir. 2005) ("[R]eview of the sufficiency of the 
evidence supporting probable cause is limited to the information presented in the four corners of 
the affidavit.")(citation omitted.)); and United States v. Lawson, 2011 WL 839394, *20 (D. 
Alaska 2011) ("The sufficiency of a search warrant is in the first instance determined on the 
basis of the information before the issuing judge.") At the same time, the photo is germane to the 
"good faith" discussion beginning at p. 12 infra. 

5The Defense proposes not to excise that portion of paragraph 18 which states: "During 
the morning hours of March 8, 2012, I and other agents from the FBI executed a warrant for 
Kurniawan's arrest at the SUBJECT RESIDENCE. Kurniawan answered the front door to the 
SUBJECT RESIDENCE and was taken into custody." (Agent Farache Search Affidavit at ~ 18.) 
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piled up against Kurniawan's front door, establish probable cause to uphold the warrant." 

(Mem. OfLaw of the U.S.A. in Opp'n to Def.'s Mot. To Suppress Evid., dated Nov. 6,2012 

("Opposition") at 13.) 

The Court finds that the wine bottles and wooden crate containing wine bottles 

referenced by Agent Farache (see pp. 9-10 supra) were in plain view on March 8, 2012. "The 

'plain view' exception to the Fourth Amendment warrant requirement permits a law enforcement 

officer to seize what clearly is incriminating evidence or contraband when it is discovered in a 

place where the officer has a right to be." Washington v. Chrisman, 455 U.S. 1,5-6 (1982). "It 

is of no legal significance whether the officer was in the room, on the threshold, or in the 

hallway, since he had a right to be in any of these places as an incident of a valid arrest." Id. at 

8. From the vantage point ofDefendant's open front door, law enforcement in this case could

and did - observe in plain view wine bottles and wooden crates containing wine bottles and they 

could and did also observe that one wooden crate was crate labeled "Joseph Drouhin". See 

Agent Farache Search Affidavit at,-r 18; United States v. Disla, 805 F.2d 1340, 1346 (9th Cir. 

1986) ("We have stated that the primary requisite for the application of the plain view doctrine is 

that the police officer has a right to be where he is when he sees the evidence.") (internal citation 

and quotations omitted). 

In sum, a search warrant "may be upheld even where it contains tainted and untainted 

facts as long as the untainted portions contain a sufficient showing of probable cause to render 

the warrant valid." United States v. Driver, 776 F.2d 807, 812 (9th Cir. 1985). See also. 

Laaman v. United States, 973 F.2d 107, 115 (2d Cir. 1992); United States v. Reed, 15 F.3d 928, 

933 (9th Cir. 1994). And, there was more than ample information provided by law enforcement 

to Magistrate Judge Wilner in support of the Search Warrant for Kurniawan's home. The 
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magistrate judge had probable cause to find that there was a fair probability that contraband or 

evidence of a crime would be found in the Defendant's home. See United States v. Clark, No. 

05 cr 6041,2006 WL 3150986, *2-3, (W.D.N.Y. Nov. 1,2006). "Determinations by magistrates 

and judges who issue warrants are accorded great deference." United States v. Jakobetz, 955 

F.2d. 786, 803 (2d Cir. 1992) (internal quotation marks omitted). See also United States v. 

Salas. 879 Fold 530, 539 (9th Cir. 1989). 

Good Faith Reliance Upon the Search Warrant 

In light of the above finding that there was probable cause to issue the Search Warrant, it 

is not necessary to reach the issue of good faith reliance by law enforcement upon the Search 

Warrant. But, assuming, arguendo. that it were necessary to decide this issue, the Court would 

likely conclude, under both Ninth Circuit and Second Circuit law, that the search was undertaken 

in good faith. "We conclude that the marginal or nonexistent benefits produced by suppressing 

evidence obtained in objectively reasonable reliance on a subsequently invalidated search 

warrant cannot justifY the substantial costs ofexclusion." United States v. Leon, 468 U.S. 897, 

922 (1984). 

"As the Ninth Circuit has explained when applying the good faith exception, if a search 

warrant is issued partially on the basis of evidence obtained from an unlawful search, the search 

conducted pursuant to that warrant is valid 'only if the legally obtained evidence, standing alone, 

was sufficient to establish probable cause.'" United States v. Broadhurst, No. 3:11-cr-00121 

MO-1, 2012 WL 5985615, at *8 (Nov. 28, 2012 D.Oregon), citing United States v. Wanless, 

882 F.2d 1459, 1467 (9th Cir. 1989). "Under the good faith exception ... evidence will not be 

suppressed if the officer's reliance on the magistrate's probable cause determination and on the 

technical sufficiency of the warrant he issues, was objectively reasonable and the magistrate was 
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not misled by statements made with reckless disregard for the truth." United States v. Palma, 

No. 08 cr 565, 2008 WL 5273746, at *1,*7 (N.D.Cal. Dec. 19,2008) (internal citations and 

quotations omitted). See also People v. Camarella, 54 Cal.3d 592, 606-607 (1991) ("Under these 

circumstances, we conclude [the affiant] acted reasonably when he took this affidavit to a 

judicial officer for determination. His subsequent reliance on the warrant that was issued was 

thus objectively reasonable under Leon, and suppression of the evidence is not required." 

(Internal citations and quotations omitted); United States v. Clark, 638 F.3d 89, 100 (2d Cir. 

2011). 

There are four circumstances in which the good-faith exception does not apply, none of 

which is present in the instant case: (1) "where the issuing [judge] has been knowingly misled; 

(2) where the issuing [judge] wholly abandoned his or her judicial role; (3) where the application 

is so lacking in indicia ofprobable cause as to render reliance upon it unreasonable; and (4) 

where the warrant is so facially deficient ... that reliance upon it is unreasonable." United 

States v. Falso, 544 F.3d 110, 125 (2d Cir. 2008) (internal quotation marks omitted). See also 

United States v. Leon, 468 U.S. 897, 923 (1984). 

The Court notes that there are several factors, in particular, which would help to support 

a finding ofgood faith here: (i) Prior to the search ofKumiawan's home, law enforcement 

consulted with personnel from the United States Attorney's Office. See Declaration of Special 

Agent Farache at 3,6 ("After placing Kurniawan in the custody of the Marshal's Service at the 

Courthouse, I was in communication with personnel from the United States Attorney's Office 

with respect to the arrest of Kurniawan and the items of apparent evidence observed in plain 

view during the security sweep. I later worked with Assistant United States Attorneys from the 

Southern District ofNew York and the Central District of California in preparing an affidavit in 
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support of a search warrant.") See Ortiz v. Van Auken, 887 F.2d 1366 (9th Cir. 1989); United 

States v. Farna, 758 F.2d 834,837 (2d Cir. 1985); (ii) law enforcement believed the protective 

sweep was lawful. See Declaration of Special Agent Farache at 17 ("At all relevant times, 

including when I applied for the search warrant, I believed that the protective sweep of the 

Premises was lawful. In addition, I had no reason to believe then, nor do I now, that the search 

warrant issued by Magistrate Judge Wilner was invalid for any reason."); and (iii) law 

enforcement observed a substantial aggregation of wine crates and wine bottles stacked in the 

foyer immediately adjacent to Kurniawan's front door and they captured this aggregation in the 

photo attached hereto. 

Based on the foregoing, the motion to suppress is denied. 

Dated: New York, New York 
January 17, 2013 

RICHARD M. BERMAN, U.S.D.J. 
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A0245B (Rev. 09/08) Judgment in a Criminal Case 
Sheet 1 

UNITED STATES DISTRICT COURT 
Southern District ofNew York 

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE 
v. 

Rudy Kurniawan Case Number: S1 12 cr 376 

USM Number: 62470-112 

) 
) 
) 
) 
) 
) 
) 
) Jerome Mooney and Vincent V_e-'-r-'d_ir~a_m_o ______ _ 

THE DEFENDANT: 

0 pleaded guilty to count(s) 

0 pleaded nolo contendere to count(s) 
which was accepted by the court. 

Defendant's Attorney 

r;/was found guilty on count(s) one and two 
~~~~-----------------------------------------------

after a plea of not guilty. 

The defendant is adjudicated guilty of these offenses: 

18 usc 1343 & 2 wire fraud 

The defendant is sentenced as provided in pages 2 through 
the Sentencing Reform Act of 1984. 

0 The defendant has been found not guilty on count(s) 

5/2/2008 two 

__ 6 ___ of this judgment. The sentence is imposed pursuant to 

!i'count(s) underlying indictment !i'is Dare dismissed on the motion of the United States. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence, 
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution, 
the defenOant must notify the court and United States attorney of material changes in econom1c circumstances. 

USDC SONY 
DOC\i\li.N! 

EUCI!{O'.:C\liYili!D · 
;! 

~~~-t FILED: ~" uvJ 

8/7/2014 
Date oflmposition ofJ~ 

Signature of Judge 

Richard M. Berman U.S.D.J. 
Name of Judge Title of Judge 

8/7/2014 
Date 
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AO 245B (Rev. 09/08) Judgment in Criminal Case 
Sheet 2 Imprisonment 

DEFENDANT: Rudy Kurniawan 
CASE NUMBER: 51 12 cr 376 

Judgment- Page -~2~-

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
total term of: 

120 months 

iji'" The court makes the following recommendations to the Bureau of Prisons: 

It is recommended that the defendant be placed in the facility located in Taft, California. 

~ The defendant is remanded to the custody of the United States Marshal. 

D The defendant shall surrender to the United States Marshal for this district: 

0 at ---------0 a.m. 0 p.m. on 

0 as notified by the United States Marshal. 

0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

0 before 2 p.m. on 

D as notified by the United States Marshal. 

0 as notified by the Probation or Pretrial Services Office. 

RETURN 

I have executed this judgment as follows: 

Defendant delivered on to 

a----------------, with a certified copy of this judgment. 

UNITED STATES MARSHAL 

of 6 

By --------n~~ffiiT~~~~~m7--------
DEPUTY UNITED STATES MARSHAL 
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AO 245B (Rev. 09/08) Judgment in a Criminal Case 
Sheet 3 Supervised Release 

3 6 
DEFENDANT: Rudy Kurniawan 
CASE NUMBER: S1 12 cr 376 

Judgment-Page of 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 

3 years 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the 
custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests 
thereafter, as determined by the court. 

0 

"' 0 

0 

0 

The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 
future substance abuse. (Check, if applicable.) 

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.) 

The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.) 

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) 
as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides, 
works, is a student, or was convicted of a qualifying offense. (Check, if applicable.) 

The defendant shall participate in an approved program for domestic violence. (Check, if applicable.) 

If this judgment im~ses a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the 
Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions 
on the attached page. 

I) 

2) 

3) 

4) 

5) 

6) 

7) 

8) 

9) 

10) 

II) 

12) 

13) 

STANDARD CONDITIONS OF SUPERVISION 

the defendant shall not leave the judicial district without the permission of the court or probation officer; 

the defendant shall report to the probation officer and shall submit a truthful and complete written report within the first five days of 
each month; 

the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; 

the defendant shall support his or her dependents and meet other family responsibilities; 

the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other 
acceptable reasons; 

the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 

the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any 
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 

the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 

the defendant shall not associate with any persons engag_ed in criminal activity and shall not associate with any person convicted of a 
felony, unless granted pennission to do so by the probatiOn officer; 

the defendant shall pennit a probation officer to visit him or her at any time at home or elsewhere and shall penn it confiscation of any 
contraband observed in plain view of the probation officer; 

the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer; 

the d~ft;ndant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the 
penntsston of the court; and 

as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's criminal 
record or Eersonal history or characteristics and shall pennit the probation officer to make such notifications and to confirm the 
defendant s compliance with such notification requirement. 
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AO 245B (Rev. 09/08) Judgment in a Criminal Case 
Sheet 3A- Supervised Release 

DEFENDANT: Rudy Kurniawan 
CASE NUMBER: S1 12 cr 376 

Judgment-Page 4 

ADDITIONAL SUPERVISED RELEASE TERMS 

of 6 

1-Defendant shall cooperate with the Department of Homeland Security- Bureau of Citizenship and Immigration Services 
(BCIS), proceedings to determine her status in the United States and abide by its rules, regulations and laws; 
2-Defendant shall file any tax returns that are due and pay any amounts that are due and owing; 
3- Defendant shall be supervised in his district of residence; 
4- Defendant shall report to probation within 48 hours of his release from custody. 
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AO 245B (Rev. 09/08) Judgment in a Criminal Case 
Sheet 5 Criminal Monetary Penalties 

DEFENDANT: Rudy Kurniawan 
CASE NUMBER: S1 12 cr 376 

Judgment- Page -~5'---

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

TOTALS 
Assessment 

$ 200.00 
Fine 

$ 0.00 
Restitution 

$ 29,394,512.50 

of 6 

D The determination of restitution is deferred until _____ . An Amended Judgment in a Criminal Case (AO 245C) will be entered 
after such determination. 

0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximatelx proportioned payment, unless sp~ci.fied otherwise !n 
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(t), all non federal vtctlms must be patd 
before the United States is patd. 

United States District Court, SONY 

New York, New York 10007 

Court] 

TOTALS $ 0.00 $ ______ ~2~9,~3~94~,5~1~2~.5~0-

D Restitution amount ordered pursuant to plea agreement $ 

D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(!). All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S. C. § 3612(g). 

D The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

D the interest requirement is waived for the D fine D restitution. 

D the interest requirement for the D fine 0 restitution is modified as follows: 

*Findings for the total amount oflosses are required under Chapters 109A, 110, I lOA, and 113A of Title 18 for offenses committed on or after 
September 13, 1994, but before Apri123, 1996. 
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AO 245B (Rev. 09/08) Judgment in a Criminal Case 
Sheet 6 Schedule of Payments 

DEFENDANT: Rudy Kurniawan 
CASE NUMBER: S1 12 cr 376 

Judgment- Page __ 6_ of 6 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A rJ/ Lump sum payment of$ _cc20c_O_._O.c.O ___ _ due immediately, balance due 

not later than ---~~--~-- , or 
in accordance 0 C, 0 D, 0 E, or ~F below; or 

B D Payment to begin immediately (may be combined with D C, 0 D, or 0 F below); or 

C D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of 
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or 

D 0 Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of 
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E D Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from 
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or 

F [!/ Special instructions regarding the payment of criminal monetary penalties: 

If the del. is engaged in a BOP non-UNICOR work program, the del. shall pay $25 per quarter toward the criminal 
financial penalties. If the del. participates in the BOP's UNICOR program as a grade 1 through 4, the def.shall pay 
50% of his monthly UN I COR earnings toward the criminal financial penalties, consistent with BOP regulations at 
28 C.F.R. § 545.11. If any portion of the financial penalties remain unpaid at the time of def.'s release from prison, 
they shall be paid in equal monthly installments of gross revenues. 

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal mane~ penalties is due during 
imprisonment. All cnminal monetary penalties, except those payments made through the Federal Bureau of Pnsons' Inmate Financial 
Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Defendant and ~o-Defend¥Lnt Name~ and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and correspondmg payee, tf appropnate. 

0 The defendant shall pay the cost of prosecution. 

0 The defendant shall pay the following court cost(s): 

rJ/ The defendant shall forfeit the defendant's interest in the following property to the United States: 

$20 million in United States currency. 

Paymen!s shall be applied in _the fol!ow_ing order: (1/ !1-ssessment, (2) re~tituti~n principal, (3) restitution interest, ( 4) fine principal, 
(5) fine mterest, (6) commumty restitutiOn, (7) pena ties, and (8) costs, mcludmg cost of prosecution and court costs. 
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United States Constitution: 
 
Fourth Amendment:  
The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 
 

Federal Statues: 
 
18 U.S.C. § 1341: 
Whoever, having devised or intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or fraudulent 
pretenses, representations, or promises, or to sell, dispose of, loan, exchange, 
alter, give away, distribute, supply, or furnish or procure for unlawful use 
any counterfeit or spurious coin, obligation, security, or other article, or 
anything represented to be or intimated or held out to be such counterfeit or 
spurious article, for the purpose of executing such scheme or artifice or 
attempting so to do, places in any post office or authorized depository for 
mail matter, any matter or thing whatever to be sent or delivered by the 
Postal Service, or deposits or causes to be deposited any matter or thing 
whatever to be sent or delivered by any private or commercial interstate 
carrier, or takes or receives therefrom, any such matter or thing, or 
knowingly causes to be delivered by mail or such carrier according to the 
direction thereon, or at the place at which it is directed to be delivered by the 
person to whom it is addressed, any such matter or thing, shall be fined 
under this title or imprisoned not more than 20 years, or both. If the violation 
occurs in relation to, or involving any benefit authorized, transported, 
transmitted, transferred, disbursed, or paid in connection with, a 
presidentially declared major disaster or emergency (as those terms are 
defined in section 102 of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 5122)), or affects a financial 
institution, such person shall be fined not more than $1,000,000 or 
imprisoned not more than 30 years, or both. 
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United States Sentencing Guidelines 
 
U.S.S.G. 2B1.1 Application Note 20(c) (Nov. 2013 ed.) 
 
 (C)   Downward Departure Consideration.—There may be cases in which the offense 
level determined under this guideline substantially overstates the seriousness of the 
offense.  In such cases, a downward departure may be warranted. 
 
For example, a securities fraud involving a fraudulent statement made publicly to the 
market may produce an aggregate loss amount that is substantial but diffuse, with 
relatively small loss amounts suffered by a relatively large number of victims.  In such a 
case, the loss table in subsection (b)(1) and the victims table in subsection (b)(2) may 
combine to produce an offense level that substantially overstates the seriousness of the 
offense.  If so, a downward departure may be warranted. 

 

Federal Rules: 
 

Federal Rules of Criminal Procedure 
 
Rule 8(a) 
(a) JOINDER OF OFFENSES. The indictment or information may charge a defendant in 
separate counts with 2 or more offenses if the offenses charged—whether felonies or 
misdemeanors or both—are of the same or similar character, or are based on the same act 
or transaction, or are connected with or constitute parts of a common scheme or plan. 

Case 14-2928, Document 36, 04/13/2015, 1483669, Page85 of 85


